For Fantastic Sams MSJ Assignment:

Assume that you filed suit for your client on August 27, 2014 (this is the
actual day that suit was filed).

When you turn in your first draft, you can assume that the day is January
22,2016 (which is the actual day that the lawyer for Fantastic Sams filed
its motion for summary judgment.). Note that by assuming your MS]J is
filed on Jan 22, 2016, you can use the invoices in your course materials
as the current amounts owed through that date (that is, through Jan 22,
2016).
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Hoffman, Lonny

From: Hoffman, Lonny

Sent: Wednesday, February 14, 2018 3:00 PM

To: C_Law_Class_SP18-HOFFMANL-WRC-Written-Advocacy
Subject: some helpful dates for your Fantastic Sams MSJ project
Attachments: SG Associate Training 2017.pptx

Best to assume that you filed suit for your client on August 27, 2014 (this is the actual day that suit was filed).

And, when you turn in your first draft to me on Friday, best to assume that that day is actually January 22, 2016 (which is
the actual day that the lawyer for Fantastic Sams filed its motion for summary judgment.). Note that by assuming your
MS!is filed on Jan 22, 2016, you can use the invoices on CM135-136 as the current amounts owed through that date
(thatis, through Jan 22, 2016).

_ One last thing: | meant to send the powerpoint that Alex Kaplan went through with us in class. Here it is (attached)

LH

Professor Lonny Hoffman

Law Foundation Professor of Law

University of Houston Law Center

4604 Calhoun Road

Houston, Texas 77204

Office Direct Line: (713) 743-5206

Email: hoffman@uh.edu

webpage: http:/ /www.law.uh.edu/faculty / main.asp?PID=179

UNIVERSITYof HOUSTON | LAW CENTER
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MLG AvromoTive LAw, APLC

A Professional Law Corporation

Jonathan A. Michaels, Esq, — State Bar No. 180455
Kathtyn J. Harvey, Esq — State Bar No, 241029
Kianna C. Parviz, Esq. — State Bar No. 293568
2801 W. Coast Highway, Suite 370

Newport Beach, CA 92663

Telephone: 949 581-6900

F aGSImﬂe ) 581-6908

(]mlohaels Igautomotivelaw.com)
(kharvey@ mlgautomotivelaw.com)

(kparviz@ migauntomotivelaw.com)

Attorneys for Plaintiff,
Fantastic Sams Salons Corp.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

FANTASTIC SAMS SALONS CORP, | Cas

Plaintiff, DECLARATION OF JENNIFER
Vs, FELDER IN SUPPORT OF

FRANK MOASSESFAR and

Defendants.

Time:

1

MSJ Date:

Courtroom:

PLAINTTFF’S MOTION FOR
PARTIAL SUMMARY
PARVANEH MOASSESFAR, JUDGMENT

Complaint Filed: August 27, 2014
Trial Date:

April 5, 2016

February 22, 2016
1:30 pm.
8

Judge: Honorable Otis D. Wright, I
312 N. Spring St.,
Los Angeles, CA 90012
Courtroom 8, 2nd Floor

DECLARATION OF JENNIFER FELDER IN SUPPORT OF PLAINTIFF’S MOTION
FORPARTIAL SUMMARY JUDGMENT
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| Fantastic Sains. Salons Corp. (“Plaintiff” or “Fantastic Sams”). Thave held thig
position since: July 2010. As an Operations employee? I am responsible for,

Declaration, If called upon to testify as to the information set forth hetein, T

Location.

— Document 63-1 Filed 01/22/16 Page 20f4 Page ID #4672

1, Jennifer Felder, declars as follows:

1. I am an Operation and Bducation Specialist for Plaintiff

among other things, assisting and supporting Fanstatic Sams Franchisees located
in Southern. California: I have personal knowledge of each fact stated in fhis

could and would do so competently.

2. On July 14, 2014, T went td the Moassesfars’ former Fantastic
Satns franchise located at 19526 Ventura Blvd, Tarzana, CA.

3. Asof .Tuly 14, 2014, the Moassesfars were operating a hair
sdlon busmess at the Tarzaria Location.. Tt appedred to me that the Moassesfirs
had taken no steps: whatsoever to de-identify their business from Fantastic Sams
or remove any of the Fantastic Sams trademarks or product from the Tarzana

4. Attached fo the Folio of Bvidence as Exhibit F ate true and
eorrect copies of pictures I took on July 14, 2014, at Deferidants’ Tarzana salon,
located at 19526 Ventura Blvd. Tarzana, California, sfter Defendants’ Salof
License Agreements had been terrinated.

5. The Moassesfars operated the salon located at 19526 Ventura
Blvd, Tarzana, California until October 15,2014,

2

DECLARATION OF JENNIFER FELDER INSUPPORT OF PLAINTIFIS MOTION
FOR PARTIAL SUMMARY JUDGMENT
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6.  Oun July 14, 2014, I went to the Moassesfars® Fantastio Sams,
franchise located at 19340 Nordhoff St. Northridge, California.

7. Asof July 14, 2014, the Moassesfats were opetating a hair
salon businiess at the Northridge Location, It appeared to me that the Moassesfars.

Jad taken do steps whatsosver fo de-~identify their business ftom Pantastic Sams.

of remove any of the Fantastic Sanis trademarks or product from the Northridge

Loeation.

8. Attached-to the Folio of Bvidence as Txhibit G are true and.
carrect coples of plctires. I took on July 14, 2014, at Defendants” Northridge
salon, located at 19340 Notdhoff Street Northridge, Califoinia, after Defendants’®
Salon License Agreements had been terminated,

9. The Moassesfars opetated the salon Jocated at 19340 Nordhoff

St. Northridge, California until Qctober 15, 2014.

3

~ DECLARATION OF JENNIFER FELDER IN SUPPORT OF PLAINTIFIF’'S MOTION

FOR PARTIAL SUMMARY JUDGMENT

—_—————
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{ MLG AuromMoTIvE LAwW, APL.C
A Professional Law Corporation
. 9 |} Jonathan A, Michaels, Esq. — State Bar No. 180455
Kathryn I, Harvey, Esq. — State Bar No, 241029
3 || Kianna C, Parviz, Esq. — State Bar No. 293568
2801 W. Coast Highway, Suite 370
4 {| Newport Beach, CA 92663
5 Telephone: (949) 581-6900
Facsimile: (949) 581-6908
6 {1 (jmichaels@mlgautomotivelaw.com)
Icharvey(@ mlgautomotivelaw.com)
7 1| (kparviz@ mlgavtomotivelaw.com)
8 1| Attorneys for Plaintiff,
9 Fantastic Sams Salons Corp.
10 UNITED STATES DISTRICT COURT
1 CENTRAL DISTRICT OF CALIFORNIA
12 WESTERN DIVISION
13
14 I FANTASTIC SAMS SALLONS CORP. | TR T e
15
Plaintiff, DECLARATION OF MARK
16 vs. ACHORN IN SUPPORT OF
17 ' PLAINTIFF’S MOTION FOR
g FRANK MOASSESFAR and PARTIAL SUMMARY
18 | PARVANEH MOASSESFAR, JUDGMENT
19
20 Defendants. Complaint Filed: August 27, 2014
1 Trial Date: April 5, 2016
2
29 MSJ Date: February 22, 2016
Time: 1:30 p.m.
23 Courtroom: 8
24
2 Judge: Honorable Otis D, Wright, IT
- 312 N. Spring St.,
26 Los Angeles, CA 90012
27
28

1

DECLARATION OF MARK ACHORN IN SUPPORT OF PLAINTIFI’S MOTION FOR
PARTIAL SUMMARY JUDGMENT 126
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i national advertising fee to Plaintiff, for each franchise salon.

—7 Document 63-4 Filed 01/22/16 Page 2 of 6 Page ID #:475

I, Mark Achorn, declare as follows:

1, I am the Controller of Plaintiff Fantastic Sams Salons Corp.
(“Plaintiff” or “Fantastic Sams™), Thave held this position for 2.5 years. I have
personal knowledge of each fact stated in this Declaration. If called upon to
testify as to the information set forth herein, I could and would do so

competently.

2.  Plaintiff entered into a Salon License Agreement (license
number 1-10630) with both Defendant Parvaneh Moassesfar and Defendant
Frank Moassesfar, dated February 13, 2007, which permitted and required
Defendants to operate a Fantastic Sams salon at 19526 Ventura Blvd, Tarzana,

California.

_ 3. Plaintiff entered into a Salon License Agreement (license
number 1-10811) with Defendant Frank Moassesfar, dated November 21, 2007,
which permitted and required Frank Moassesfar to opetate a Fantastic Sams salon

at 19340 Nordhoff Street Northridge, California.

4.  Licensees are required to pay a weekly license fee and weekly

5.  Licensees are required to pay Plaintiff the weekly license fee

and weekly national advertising fee via weekly electronic draft.

2

DECLATATION OF MARK ACHORNIN STEPORT OFELAINTIFIS MOTION TOR-
PARTIALSUMMARY JUDGMENT

127




00 Y D W

D M OB M OB N RO R

. been closed.

. Document 63-4 Filed 01/22/16 Page 30f6 Page ID #:476

6.  During the week of January 13, 2011, Plaintiff attempted to
draft the weekly license fees and weekly national advertising fees due for
Defendants’ Tarzana location, from Defendants’ bank account, but was unable to

do s0.

7.  After Plaintiff attempted to draft the weekly license fees and
weekly national advertising fees due for Defendants’ Tarzana location, during the
week of January 13, 2011, Plaintiff was notified that Defendants’ bank account

had been closed.

8.  Since the week of January 13, 2011, the Defendants have

failed to remit any weekly license fees or weekly national advertising fees for the

Tarzana salon to Plaintiff,

9.  During the week of February 19, 2012, Plaintiff attempted to
draft the weekly license fees and weekly national advertising fees due for
Defendants’ Northridge location, from Defendants’ bank account, but was unable

to do s0.

10,  After Plaintiff attempted to draft the weekly license fees and
weekly national advertising fees due for Defendants’ Northridge location, during
the week of February 19, 2012, Plaintiff was notified that the bank account had

11, Since the week of February 19, 2012, the Defondants have

failed to remit any weekly license fees or weekly national advertising fees for the

Northridge saton to Plaintiff,

3

DECLARATION OF MARK ACHORN IN SUPPORT OF PLAINTIFF’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
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Z Document 63-4 Filed 01/22/16 Page 40f 6 Page ID #:477

12, On May 30, 2014, Plaintiff provided Defendants with written
notice of their matetial defaults, as to both Salon License Agreements, and five
(5) days to cure those defaults (“Default Notice™), The Default Notice specified
that Defendants’ failure to timely cure their defaults would result in termination
of both Salon License Agreements, as of June 6, 2014. Attached to the Folio of

Evidence as Exhibit C is a true and correct copy of the Default Notice,

13. Defendants failed to cure their defaults within the five (5) day

cure period, for either salon,

14, Plaintiff did in fact terminate both of the Defendants’ Salon

License Agreements, as of June 6, 2014,

15. Defendants owe Plaintiff $21,540.84 in past due weekly
license fees under the Salon License Agreement for the Tarzana location.
Attached hereto as Exhibit D is a true and correct copy of an invoice for the fees

Defendants owe Plaintiff for the Tarzana salon,

16, Defendants owe Plaintiff $8,151.36 in past due weekly
national advertising fees under the Salon License Agreement for the Tarzana
Iocation, Attached hereto as Exhibit D is a true and correct copy of an invoice |

for the fees Defendants owe Plaintiff for the Tarzana salon.

4

"DECLARATION OF MARK ACHORN IN SUPPORT OF PLAINTIFF’S MOTION FOR
PARTIAY, SUMMARY JUDGMENT
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17. Defendants owe Plaintiff $22,541.04 in past due weekly
license fees under the Salon License Agreement for the Northridge location.
Attached hereto as Exhibit E is a true and correct copy of an invoice for the fees

Defendants owe Plaintiff for the Northridge salon.

18, Defendants owe Plaintlff $8,151.36 in past due weekly
national advertising fees under the Salon License Agreement for the Northridge

location, Attached hereto as Exhibit E is a true and correct copy of an invoice for

‘the fees Defendants owe Plaintiff for the Nozthridge salon.

5:

DHCLARATION OF MARK A CHORNIN SUPPORT OF PLAINTIFF S MOTION FOR
| PARTYALSUMMARY JUDGMENT

. Document 63-4 Filed 01/22/16 Page 5 of 6 Page ID #:478
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e

BALON LICENSE AGREFMENT
BETWLEN

FARTASTIC BAWS SALONS CORPORATION
50 Dgoham Road, 3 Pioor
Bevirly, Meassachusetts 01915
Tel: 97R-232-560(
Fax 97A232-5501

AND
Gt .
THRYANEH

Danke & toassostar
Name(s) of Licathisees

Hoid

4408 Allirang Place
Rirsat
Tarzang CA 81355
City Btude Zip Code
8183.. . 44,5539 -
Arza Clodo Felephona
Areg Code Faveimile

Frate of Sxlon Tioense Agrebmomt

Febppyry _i'_’.'i, W07 Fpa
. . /"f eﬁ -+ Jﬁf
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TANTASTIC BABIS LICENST AGREEMENT
LICENSE INFORMATION

BARTADEN ey
MName of Licenses; Frank &¥smm Moassasfar Aff AS
Y icanses’s Address rnd/or .
Priucipal Place of Busfuess: 4408 Alfarsna 1ace:
Turzana, CA B1356

Ltsontion (or Target Ares, if Location not spacified):

To BeDeterrminad
License Number; __ /"0 80 .

P
Vg

Ammotint of sl [leonse Fee: §30.000,00

Prior Agreements, ifany: None

This LICENSB AGREEMIINT (herelnafior teferred to as this Agreement”} is rade and
entetcd fnfo this 15 day of Febuary, 2007, by and botwesn Fantstic Sams Salons Corporation
{*Salons Corp™), 8 corporation organized end existing under the Jpws of the State of Délgware
sd Frank & Vanna Moassostar {hereinafter veforved 1o g5 "Licenscs"),

W/IEREAS, Fantastis Sami Franthise Corporstion, 3 Delaware cotporation having its
princlpdl placo of bustness located! &t 50 Dunham Roud, Beteify, Massachusatts 01015 {refrred
Ler f fhis Agreement as “PSFCY), and {ts predecessors have developed o fainily halrearp syaton
{refamred v the "Fankfastle Saris Sygtori®) for farully halrcsrs conters {referred to as the
"Fantastic Sums Salons") that intfudes, it e not T ited to, tho comifion use and promolion of
the namo Puntastic $ams" and viher regstyed matky (totémad 1o oy the “Marks™, educational
and training JHOgaLs, gerifralized advortisirig programs, and stgitdard policles, procedures, ¢olor
schantes and lechrifnes for opetating tho Fautestio Saoy Salons, '

WIEREAS, Fantastic Sauts Salons offer huhroare setvices, inctuding outs, shempoos,
sty Bs, porms and gelor, to mon, women and ¢hildren, ned vifera Bl Tne of hareare produets for

sales

WHERBAS, FSFC hus graitted 4o Balons Comp the oxcluslve right to sublicense the
Fautastlo Satmy Systom In certain states, which FSFC! may from time fo Hme revise and npdato,
=i tho Pantaslic Sams name, logd and other Hentifying rantks used in the Tantastic Sams

Bystem;

D7n 1593 CA Tivenes FYH 208 Monseasfi
132




Document 63-5 Filed 01/22/16 Page 80f215 Page ID #:487

WIIEREAS, Salons Cotp,in turh, prants fo Licenses the vight to ise the Fantastlo Sews
Systein and 1o upetato 1mder the name "Fantastio Same,® and Llcenseo wishes fu obiain the vight
o wiflize and bepefit from the assistance of Belons Corp, the Manbdsho S Systermn apd the

Blaks;

WHEREAS, Licenses furthey repregents Yhat it fs not obkintug A licensa fop 2y
spoculetlye of invesimeat purpose wnd has iy prescat tatention to soll o framfer or #ffem pt to
scil or transter its Heenge or licensed hughioss in whele o in prart; and

WHEREAS, Livenses utiderstands smd roknowledges the dmportanse of the high and
untform standards of quality; oloniliness, convendenes, scrvlve and valus imposed by Salotw
Clotp In order to mainiaif the valie of the Maks, and the nessssity.ui’mmrﬂﬁng the business of
Licenseein compliance with tho standards of Snlong Corp.

NOW, 1IIORBFORE, in consideration of the proxitaes nd in fitther congideration of fas
reyvtpal nndetakings of the parifes, incinding tho payrient of ull focs, Salone Cotp and Tiecnsos
aprac to abide by the terms and conditions of this A presmont and forther agree ug follows:

i GRANT OF LICENSE

' 3 Salons Corp pranls o Liconsse, rad Ticengos hereby accepts, a liganse to opetate
one (1) Fantastic Samg Salon milizing fhe Panfastic Bams Bystem at the Location or within the
Target Area Indicated ebove in the LICTNSE INFORMATION SECTION, which shall be within
& slous Corp's exclusive reglonal arsa, Licensec may seloot the Loeation for the Fantasiic Samy
Sulon, but Sulons Corp has the right o afijrrove o & reasonable basly any velected Lopation,
Tidoansep may tiof use aty other looation fr & Fantastic Samg Salon withont the prior wrltton

wehsent of Salons Corp.

b, If the Safen Locatfon has not et betn defetminad s of the date of fhis
Agreement, then the Salon Lnostion will bo destribed ot othorwise defined in i exhibit stgrind
by the parfles and atfachod €0 this Agresment. LIGONSHE's sclodtion of the Salon Losation will
bo subject Yo the pior welllen approvil af SALONS CORPL, TICENSED must ppen it Fantastlo
Sams Salon within 365 days of the oxcoution of this Agresment, AfSATONY ‘CORI" apion,
BALONS CORP may grant a onefine extension far usgniivipeicd constriction delays, Any
extension must be requested by LICENSEE before Hag oxpiration of the 565-day time period, amd
ity extanglon granted must bo dn wilting and stgnod by SATONS CORP and LICENSBE, The
duration of any extonsion shall be determined by SALONS CORP and LICENSEH, Tn fhe evont
no oxtensioh it given and 355 daye pass before » 8alon {a apened, or any exfenslon, has expived
withont s Sslot apening, thiy Apitomentswill aftonatidally terminate without futhér agtton, aad
SALONS CORP shall be eatftled tokobp uny and alt furids paid by LICKNSEE,

6. Regirdless of whether or nol TAcensce Rgs opened 8 Pantastic Sams Salon on a
Hrredy basts, 2fl of Salung Corp's Indtial obllgations rolated fo Livensse’s opening of & Fantastic
Sams Salon shall be doomed fo have been satisfiell as bf the last fay of the ¢alendar vear
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fotlowlng tho calendar year in which this Agiecment Is eixetuted, gud all focs #]loedble theroto
shall be desmbd to havoheen catiied a3 o that day.

e TXCLYSIVIS SREA

Salons Cotp will not grant to axy individual, firm, assoclatlon or dorporation any sipht to operate

& Paptastio Samg Balon within an exehwive aren fhat sxtends to g one-half (%) uitle radins HF -

T.icengea’s Salon Loealion (“Brdlusive Ared’).

By pranting Licsuses an Exelusive Ares, Salons orp 8 net promiging (hat oths FantystHe Sams
Salons will not draw customors or advertise for ousformers within Tissnseo’s Hxolustve Aren.
Rathior, Salons Cogp ageses 1ot 1o Jocate anofhet Fantastio Saums Saloy withln o onghulf (44) mila

radivs of the Salon Losalion,

Salong Corp rescrves the absolule and pacondifional oght fo grent Ranchises fos, and (v oporate,
Fantagtlc Sams Salons, and fo ofherwise use the Pantastic Sems System, af sites outside of
Licenses™s Exclusive Ares, sven IF such sifes inay dompste for opstomers within Livanses's
Brelusdve Ayea, Yurthormors, Lisensee adknowledges thut corpimies nader common ownezship
with FSFC arc not limited as fo the oslablishment of businesses selling hakenre prodmots or
services vnder irademarks other than Fantastle Sams®, or a¢ o the egablishmont o other
chaanels of disteibafion for 1autastie Sams® branded halroare products, sither within or utslde

oF Liconses’s Bxolugive Aren, '
3. I'EES

N Intiidl Ldoonse Feey,

: . {1y Ymiflal Ydcenss F@fﬂssﬁgnnm.ﬁt Faé!Rc'n_'Ewa] Yee, Tn considernilon of the
License prantsd tn Seoifon 1, Liuans;ee shall pray Salony {lotp tha nonrefimdabls sum of 'Tmﬁ};
Thoussnd Doltars ($30,000). This foo is fully eemed and non-refondable by SALONS CORP

npop signing (his Agreement.

(2} Licomsse askoowledpes and agges thal npfhing ln this Ameonient
congtiutes an opton to Licensso {o ptitchass additiqnal Faastle Sants leanssy, No right to
puechiase additional Hantastiv Sams Hoenses shall be fniplicd by this Agroetnent or by any sxiajbit
or sohednls atached heesto. Salons Cotp reserves the ylght, in ifs sule iscretion, neto wh sther
anel when it will seli or grant ndditiopal Fantustie Sams Tiosnses to Liccenses, In every case,
Ficemset will be requived to sutisfy Salots Coip’s standfrds and edferia with Tospect to {he
puirchiase of sny Fantasiic Suns Licenss Agreement,

b, Wesldy Feeos,

(1) Weekly Licodse Faos, b consideration for the gratt of the right to use the
Fantastic Sams System and the Marks desuribed i Sectlon 1 of thiy Aproement, Licohses must
e weekly to Salons Cop the sum of Theeo Hundred, Twonty-six and 454100 Dollars (5326.45)

3

© Document 63-5 Filed 01/22/16 Page 9 of 215 Page ID #:488
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per halt salon payeblo in advancs on Monday of ench woel votmmiencing on a Jate that is the
edier of the date of the salon epening ‘or twelve (12) tnonths from fhe date firet written sbove,
ngless oxtgpded in writing by Salons Corp. Thiy ampunt will bo modified empally acsording to
Parageaphs 3.5,(3) and 3.h.(4) below, Liconses shall confinus to pay the Weekly Liconse Pee 10
Balons Cotp tlrenghont the fars of this Apreeniant, or fur so long as i usos any partor all ofthe
Fantaghc Sams Systesn or the Marks,whichever parlod Iy longer, whether such use 1s authorized
or not, ogeept as ofhcrwiss provided tn Scotion 11-of this Agrestnent, Yicenses does not have the
=yight ulpffeet® and, ss a eonsdquenes, Licensas will fimely pay all weckly fees dmato Halong
Cloip regurdiess of any-clalms or allsgations Livenses tnuy allege agatust Saloms Corp,

(%) Weeldy National Advertising Fes. In finther condideration of the Zrant
OF {he 1ight t6 use the Fanlastic Sams Systénts ind thi Mairks desciibed i SevHon 1 of Hhis
Apresient, Lisenses shall pay wreekly lo Satos Coip tHe nourefindable swn of Ons Hundiad
Eightees and 45/100 Dollars ($118.45). “This fec shell he payable in advaros on Munday of each
werk, cominencing on 2 daile that i3 the salier 6f the dato of the halr ssion aperdng or fwelve
(12} months from the date Hrst wriften sbove, nanlest extended §a wtiting by Salons Corp, "Tihis
ameit will be modified annnally recording to Paragraph 3b,(3) below: Licensce shall continne
to pay the Weekly Natlonal Advertising Vev to Salons Corp throughotl the term of this
Augreament, or for 80 lodg as it uses any part or all of the Fantastic Sams System or fhe Matks,
whichever s longer, whether such use Is suthorszed o nol, sxeept as piherwise provided in
Seotlan 11 of iks Agreement.

{(#)  DModificaiion of Weelly Fees. {(8) The ehovewalirenced Weekly Iosnse
Yees and Weeldy Natlonal Advertisinyr Conteibutions refleot rites i effeet for the fizcal year
commeucing in Angust 2005, Thé dfnoutt of the weekly feas will bemodifiad by s cost of living
sclfustmont gnnually beginming with the work woek encing an the first Friday in August of anch
yeoar following exseution of flis Agreement, The snnual madifieation of the weekly feos will bo
based on tho average of the Ttiadjusted Percent Change i the Personal Cure Yervices Hem of the
Cremgumet Price Index flom s first calendor quarler in fiy preveding your fo fhe first oalondar
guarter of the yoar the modi feution would ba in effbel, as sef forih in tho Consimer Price Indes,
A Urhan Consumens, U.S. Clly Averagt, 1982-1984 ~ 100, Gthwr Clonds and Serviccs, Parsonal
Clare Services or offer yimilar index, Tho prodnct of ihie weskly tees raulipiied by the Average
Unadjusted Percont Changs £or the first quarter of fhat year willbe added to the prior weekly fops
o peeive at the new weekly foos dir the yoat beginning with the work week ending on the fest

Triday In Awmst of any yesr,

' (& Duwing I of cach year followiny fie ogeculion of this
Agresment, Seons Coxp will forward to Licenses the bollowing:

(@)  Copies of the Monthly Cotwumsr Pros fadox for the

it nhs consfituging the first calendyr quadter of the yeat;

{ii)  The valealation of the Averngs Unadjusted Peroent Chanps
Tor the first eflendar quarter; and

Document 63-5 Filed 01/22/16 Page 10 0f215 Page ID
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{ii} Thonew waskly fess,

(b} Upon recsipt of fie information concernig the busls for wnd
celelation of the new weskly fees, Licenses will have the responsibifif yof contacing Salong
Comip Yo comraot any mistake in the basls for ov salenlation ofthe new weekly foo,

(4 Avnuslineresse fo Weeltly Ticenso Fees, Tn addition tn the annuat cogst
of living sdfusiinent 1o 16 weakly Foos desorlbod above, the Wesldly License Feo will also be
Haetehsed cath yoar by an additipnal smovnt of Three Dollarg (83} per weds, sommenging with
the work weele ending on th frst Fridgy in Avignst of cach year,

(5)  Payment Drocefure [or Weekly Fess,  Upon exeoution of thiy
Agfednent, Lictnses agrees fo axeculs the Foms und completo the redwonable proceduse of
salous Comp fo cstablish & hank draft or electonic trnsfer apxangetant wherchy Salons Comp
will be abls to progent 5 &l for the weekly foeg to the bank or other £7 ausial institution nied by
Licgnsco. The payment wesk commicnces caih Satiday and confinues through the Fellowing
Friduy, with thc'ngymmt of gll weekly fbes schodulod for Muuday of eash wodk, Ticonsge will
not pay the fees divectly to Salons Corp, titless expresyly reguested fg do s, Licensen Agrees fp
have suligient fimds in its aeconnt for the bard draft or Elcctronic tiansfer to be honored by its
bank or ofher finapein] instivtion and agrees 1o advise Salony Corp In advance of my clumpo In
ite bauk, financial fnstitetion or aceount, Kalons Corp agrecs to submit bank drafts or clecivonle

Lramador requests anly for the correct woeldy foes of Licsnsac,
(6)  DlulfipleSalon Weelly Feense Fee Adinstment.

' (8}  Notwithstanding the provisions in Parngraph 1513 dhove for flie
paymendt of Woekly Liconss Fess, for sach wetk duitag the i of this Agreemient, Ticenses
shall be entitled fo au adfustmont on certain Wedkly License Feos puyable mder ihis Agresmen
s ubfort to the following condifions: . .
iy Tdeensee shal own and be éprrently opsrating fovr (4) of
inoye licensed Fanlastic Satis Salons within Salons Corp’s sxclusivo ragionyl HTERS
() Tho wemeship, dreetly md Indireally, of cuch Heepsod
Faunlastle Sums Yalons shall be idetlical; atid
" - (i) Liconsve nmst not be i defyult nnder this Agrooment,
undor any ofer Fantastic Satns License Apreamont or nnder ANy othtr ngrecmeant with Batons
Colp ur any alfiliate of Szlons Corp;
) ) Tf Licsnsce mects fhe conditions et forth Hhove, Iicenses
shall be ediltled to an adiustmont on Waekly Licsnse Fecs payable wnder this Agrooment,

Ldcentes shall pay Wedkdy Lisenzo Fees per salon aqual fo e amonnt coresponding to the
ruarther of fioensed Faribustio Sums Salons open and operating, as indicated in the foltowing

schedulo:
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Natmber of Licénsed Adinsted

Fantastle Snmy Salong Weekly Lieense Fees
Opei npnd Operating Payable Poy Salon
4 $315.07
5 $307.97
6 29840
7 $221.60
8 - 28174
9 $274.03
14 $267,85
115 325054
16 or viore $240.34

. (i) Tho sbovereferenced adjusted Woekly Licenss Fees shall
be sulifect to the oost of fh?in_g adjtisiment and ths mygual indrogsc to Weekly Licaime Voag
provided in this Ageeement, gs deseribed in Pavagraphs 3.5.(3) and 3.b.(4).

() The sbove adjugtment dgos tlot apply to oy other foes op
ataounts faysble umder this Agreement or any efher agvesrent With Salons Corp oy any affiliate
of Srlons Comp.

{iv) The sbove adfustment shall be antumatically suspended
without noties duxing any perdod in which Ticensse Is in default undor this Awesmient or any
other-agresment with Salons Corp or anyaffiliate of Salons Corp.

() Ifthe number of opened Featastle Sams Sulons owned by
Lioensee chatigss, then the Abovo adjnstment, if aity, shall be modified cifochve as of the next
wick Bllowlig the changs In the number bf epened Famastis Sams Salons,

. Weshly Replonal Adlvertisiug Feo. Salyns Corp jies the right fo establish & loog],
and/or regiona] advértising counell of Liconseds. Livensse agrees to Joitt and purticipate in any
loos! did/or raglonal advertising councll cstablished by Yalons Corp. Any local indfor regionsl
edvertising oumeil way adopt its own rules and progedures, tnt such 1uiles apd provedutes will
it restriot Livenses’s difats or obligations under (e -Agreement, Uowover, e aolions of any
stich gouned], Snoluding special local or regionsl assessnients for promotionzl and pdverfising
purpeses, will be binding upen Licensse provided, howover, o covnei] nefion mAY modfly the
terms and condifions of this Apresment.

d Traing Fees.

{1} Bror to the opuning of {ivenses™s njtial loonsed Pantaste SBams Salon,
Licensss {s vequilred fo attend the Now Ownerte Tralylng Program condueted or endorsed by
Balong Corp i Californis, Massachnsslts or of other lovations in ihe United Statos dosfgnated by
Salony Corp. With respect to the purchass of Licenseo’s fist Hosnsed Fantustio Sama Salon,
Salbns Cotp shall pay the training program eosts Tor Licensee o ultend this tmining Pidpram.
Liconsse shall e rpspornsible to pay for all txmvel, Ipdging, meals and Incidental expensas, 1
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Liteenseo clocts o sond addiflong! persons to the New Owaer's Tratning Program, Licensee shall
pay m additional tuttion of Six Hundred Ninety-five Dullarg ($593) fov each such addi Honal
person, us well 4s a change for classtoom matsrdals, not to exceed $150, and Liccnses shalf be
vesponsible For all other costs Inowreed In connoction with altendance st the New Owner's
"Fruinlng Progra by the additional reprosontative of Licenses, ipeluding, but not limited ;%0,
Iravel], lodging, meals angd pther Incidental exponses,

(2)  If Ligensee () aoquires & sccond or sybsequeant Tantaslic Sams License,
(b} rencws g Fantestio Sams License, or (6} Tocelyes an syyignment of & Fantastic Sams Vicenss,
Ticensee shill be required to attpad the Mew Owrer's Tratning Program eonducled or enderss
by Salons Corp in Califoris, Massadihastls or at other locations destamated by Salong Clorp,
unless waived i wilting by Balons Cotp. T such vesey, Tinenzos shiatl pay 6l eosts inoufred by
X igsnseein attending such New Ownler's Tradnlng i ¢ Ancliding, but not Ymited fo, training
rogram costs due to Salons Corp or ottier thivd penty {which may be greater than the costs et
Forih gbove) and travel, lodging, moals end other incldental expenses.

4, SATONS CORF OBLYGATIONS

In consideration for the Weekly Ticenss Fee, Salons Corp will mako availableto Tdicensco
thio Tollowing services:

R Instruetion. (1} To provide ownet, management and hair olassos and courses
repulardy sl the faclliles established by Salons Corp, The curtlouls forthese olesses aad courses
will inclade, but nol be Hmited to, office managemont and .confrol [recedures, system
organtzition, halr technology and frends, aud personnel poicy, Aty and a1l fraveling, living bnd
vther gtpenses dncurted by anyone atending the olasses or cottads Taust be paid by Fleenses,
Salons Corp rosarves the tght fo charge ressonabls sums for the tralfting materlals and produety
usod 4n any trataing seaslon. Liecnbee and Hs smployees have fic dgbl fo attend such trainin 24
scaslpns without prichasing sueh trsining matedals and praduots from Salons-Corp,

{(2) Wit respaet to the purdhase of Licenses’s First oonsed Fantustic Sams
Salan, {0 pay fhe propran training costs 1br Licenses’s atfandmee at the Now Ownet's Lralning
Progren conducted or endorsed by Salons Corpin Callfornis, Masseohnsetts or &t olher locations
designated by Salons Corp, which tpluing is required of ull new Fantustie Sams Heensoos;

b, Traiing aad Considintion. Te make ayvadishle persoringl of Suloms Corp o
condnst consulistion and traiping sesslons st faolliies estiblished by Salons Corp to ehabls
Eioendes fo propetly Implérent or maintein the Pantasic Sams Bystem. K requested by
Lisansoe, Salons Corp will fumish skilled persontiel, at Ligonsec's sitpense, fo assist in solving

spocial probloms.
< Seminare. To provide cach ybar vepional semivars for its Hosnsses, Althiough

attendanee is not mandatory at fho rcg‘;iar_l&! goiinars and 18 not & econdition to being a Hevnses,
Licensess, stylists and marngess should consider ationding the seminams. In addifion to the
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reglont] serninary, Salons Corp will yrovide annually non-mandgtory halr citting avd eheioal
applioation seminars for the stylists of Licenaze,

d, Advertising ynd Merchandising, “1o copsilt with and tecopmend {0 Lispnsos
such marchandising, merketing and advorfising waterials, data and advice as, from 1fme to time,
tnay be developed by Sulons Cotp and doomed by it to be belpfid fn fhe pperation of a Fontastio

Saims Salo,
e LICENSEE OBLIGATTIONS
Licensoo dgines to fdfifl fits tollowing oblipations:

& Faryment of Weeldly Hees, 1o payund o comply with the payment procedurs for
Wedkly Yinenss Peog, Wockly National Advertislng Foos, Wedkly Ropional Advortising Tees,
Training Hees and all olhor focs or othar mmounis payable in connestlon with this Agrecmaent,

b Wae of Marke. To ysc the Marks and the Fantaste Same System. only fu the
tmahner and to the extent speollivally Heensed by this Agresment and s specifically sst fopth by
SALONS CORP in s standard Fentastio Sams operationy, poliey gnd procedute thanusly {ihe
“Mimuals"), Thus, LICENSEE shall nio} advortlss, publish or cirgulate sy dovumenis o athee
wmatter r¢lating to Pantagtic Sams exeept ag approved by SALONS CORP privr o priblication.
LICENSEL will nof use any of the Marks as & past of a0 Internet dirtrrain fanie or e<mall addous
without {he prior wiitlen eonsent of FSRC, LICENSEF acknowlgdgey that fhds Apresment yrants
£ Hoense to uso only the Puntastic Sams System and Marks, avd devss not geatit LICENSER the
right to nsc any ofhér fradensmos or marks owinsd by FEFC or any company under eotmmon

ownership with FSTC,

&, IIanagemant, To devote full fmes and best sfforts or o enplly svIneons w
deyote full time sugd Dest efforts 1o celablish and fovelop e business of the Fantaslic Sam
w3giton, Licenses must attend at lesid one (L) owner ind wanagement tratnin g cowwse ulfered hy
Saloms Corp bofire the Pantasiiv Sams Salon is opaned for husinass or beforo the OWter op
manager beging to operats the Fantastic Sams Salon,  Licenses wiil pay the iultion, iravel and
other oxpinses of &l manapess to all vequived findny seselons wwhetever Iocatod, cxecpt ag
otherwise provided In Seotion 3.4 of this Agreemenl, -

d. Peymant of Obligations, Yicenses sgrees that the {mage of the Fantastic Sams
Systom in its commmunity is an integra] pard of Licensee’s suvocss. To that end, Licensee agrees
o promptly pay 41l sbHgations fneurred in the cowso of business and aperation of the Faptashio
Sams Salon, facluding, but not Hmlted to, praperty leaso payments, equiprmient rental payimenis,
brsihess Taxes and Heense foes, employoe sdlaries, wages and withholiflag faxes smd product

invoices.
0. Fantastic Samy Balon Appearsmee, To condlract, remodel andlor oquip fhe

Feniastie Sams Sulon in accordance with the building ind oquipment plans that are stardayd in
the Pantastie Samy System. Frirthel, Ticensss speciiically sarces to purchase or leass and install
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12, TERMINATION

8, Mubiga] Termination of Agresment, Tho parties hereto may mmmluslly agres in
wiiliog to terminate this Apreetnont,

i, TIptawdiate Termlnation by Sslons ¢ ‘orp. This Agreerhent ghal Izmtum&tiogﬂly
{ominafe, without ngteo fom Salms Corp, wnder dnly Sné ot thors F ihe following:

{1)  I¥ Licensee fails or yofimes, within thlrly (30) duys afier Splong Carp
Provides Lioonscs with proper docimentation to b coimpleted, to rotun afl exoouted dovy nonts
Tiecessary fy penndt Sulons Corp’s bunk o afoniztically draft Ticonses’s bank or other ﬁnati{flal'
Tnstitation for wookly fees;

{2)  Jf Liconses’s bank fhils or refyses to honor any authodved bavk dralk or
other prepayriont araugetioit for any woeelkly f2e durdng the term of this Agrecmnent for two (2)
cansdelltive wodks or four (4) weeks durfug sny calondar yei, cxcopt in the pase of Tigkake
pegligente or wrongfiel nef of Licensgw’s bank or Sulons Cotpy '

{8} ¥fLicensee’s hunk fafls orrefuses o hovor a check or thiaft presented fwics
to Licwnses's baok, such check ox diaft having beon drawn on Ticensce’s atcoynt for Dpayiient of
ary obligatlon Ineurred in perfornmance of this Agreomortt, for any roason ofhe than the aistake,
negligencs or wrongfil nel of Licensee's batik or Salong Covps

(4)  1fLiconsea ahandons the Heenso relationship for this Fantastio- Sams Salon
or any Pantastic Sams Salon opérated pussiiant o an agresmisn, with Salons Corp by eeaying fo
operalo the Fanidstle Hams Salon without the fnfent to te-opsn ik o by rentoving fhe Pantusiio
Bams sign of slgns whils editinuing to Operats the hairears salop;

{5)  YrLicenses clogos the Sulenn Looation for sy reason other than fire, flond
or oiher nutural distster end falls to re-open ut $e same or Mfforent Approved focation within 30
teys, ¢r falls to assign fhis Agreament 1o somoene elss who to-opens withln 30 days from the

thule of clusure;
{6) I Ligenses is venvicted oF amy ctinvinel misconduct relovaris to the
oparation ofthe Heensad buslnoss;

(7)  If Licensee vecolves theee (3) notices of definlt, ag provided below in
Subsoction (¢} in any consecutive twalve (12) month pedod, whether or nod snch defaults are

oured;

(B)  T{ Licensas breaches any of s obligations under fhis Agteemen! to
matniain the confidentietiy of Information vefuling to tha Fentastia Bamg Systom;
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(®) I Liconses, or any shareholder of 8 corportion or momber of 2 limdied
liebility compeiry, if the Licovses Jy & porpomtion bt Hrlted Hability wnpany, benomes fhe
subject ol atry Yolmbuty of mvohmby petition of bankruptey, sulject to applicabls 1aw;

(t0)  Iflicenses tmukes any assignment for the benefit uf ity ereditors)

(11) I Ticonsss makes an assighinent of this Agreerment other fhun in
complisnce with thls Agrcoment: or

c Bulong Corp Way Termingio Agresment,  Sulong Carp has the right 1o
teridnate this Agreament for oty mmaferial Drepch of fils Agroement. For purpgses of fila action,
w matertal bregch of this Agreement consists of one {1} or move of the foHowing;

{1}  Material brench by Ticensse of alty tenn of this Agrecinent o of any othar
sureement betwesn Salons Cozgp and Lisonges, ingtuding, without lmftation, any el evlaty Toaso
or sublcase, equipment Ioass, prrmissor -y riote, ussel salo agreeinent, b tho Fatastio S amy Ml

Unit Developraent Agrocment:

{2 Broschof ary equipment laags with FSTC, its subsidiarios or affi] latos;

(})  Nowpayment of any invoive, fax, payroll, license foq, fepss puyment,.
payment due mnder gny promrissory note, or sty ofher obligntion fnpmrod in the coursn of
Licensec's business to Balons Corp, FSFC or By other husiness credifor; :

(4 Taifore fo petform any obligation created by s local, reglonsl or nationg]
Heensse council of Fantsstic Bams lecnsecs:

{3)  Bnspension, tevooation or ofhor impairment of the businesy Heenso of
Tioeisoes

{8) Use of the Mk or Systom by Licensés, #ts omployess or agents ih g
menner canfiury to fhe iering of thds Asrcoment or the Mamwals or for o purpost not fitst
adthorized in wrlting by Sulons Cotp and i Rily manier or for gny pupose that siterially
Irmpalrs te exolusivity of the Marks or thelt-atendait pooill; ‘

(7)  Commission of any act by Livensoe or ity agents that dettacts from the
successilil operatipn of any Vantastie Sams Balon or the business operation of F8HC or Salong
{301}_*3;

{8)  Vivlatfon of amy business poficles, praciioes, procedures or obligntions
presoribed oe sot forth in the Mannels, as they way be amended Fon ms to fime;

©)  Faillus o pass & halr slon fnspestion afler halng ohos been {uspectad
during the dilendar yoar prive and been piven a totics of deficiendy; or
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{10) Pailura 1t nolify Balons Corp of the death or incapavily of loenses or nny
of Licensee’y princpale iwithin fhirty (30) days of such event,

(11} If Licensee #ifls fo comply with any applicable Taws, ordinances,
repulations, and ofher requivsrients of any foderl, state, county, mumtcipal or ofher goverment
inghiding, Tut not Hmited fo all hesith, safoly, qosmatology, envivonmaental, diserttalyation,
sexual harssgment, or dissbility statutes, regulations and lews md/or any laws relating o

ctuployess,

4 Procedare for Termmation. {1} With fhe exception of subseofion b. of this
sgotlon, tegarding anfomatie {ormination, upon the eceurranee of & materigl breach of this
Agrosment; Sslons Corp will forward fo Licensee vwrilien notive of intant to tarmninale.  Shonld
stute [aw roquire f minfiom notios podod be given to Tuenseo for tepmi nation, Salons Corp will
abfde by such Iaw, Jn the absenec of such Taw, fe terntation will bs effectve thitly (30) days
ot dafo of mailing of the wililen notee, Vor pueposts ol this seetlon, the witten notice of
intent to torminate will by sont by certified mufl &y othdr teeeipted delivery sefvice, and if
Lioensed consists of tne (1) or riore persons, coparations, patinakships or other sntitiss, notiea
of comimication fo one (1) pereon, sharcholdsy, Parindt 0r ono {1} member of an yntity will

constifute nolice o al,

{2y Licensee will have thirty (30) days from tho date of such notice within
whieh to cure the default of fhis Agrecment. Iihe detaylt is nop fimely cured, this Agresmont
- will be terminated. '

{3} Usrminastlon of this Agresment by Salons Corp will not be an exchugive
remedy and will not by any way atioet the right of Salons Corp 1o teceive, collect and endbroe
woekly foos or other aidunts payable by Liosnsss or 1 enifores, in any mamier, fhe provisioeas of
this Agreatnent against Licensee, All f3es, ineluding, bl not linsted to, Weskly Licenso Feos
and National Adverfising Fees, calovlated until the date of ckpltation of this Agreament had this
Agreament not besh terminated pr transfewed, or o date Licensss chnses uging any or all of'the
Ifarks, Whichever Iy Be Later date, shall be muiiediately due and pajuble,

. Responsthillty of Ldcgpsen upon Tenrdiation. {1) nno event will {erminetion
of this Ageemant for any roason. relieve Licensea of its obiligations, debis of régponsibilities
acvrued uader this Agreament, Immediately upon the termination of fhig Agrocment for any
easott, el of Licensce’s rights will teminate aad & must conse to use, by advertising or
otherwise, directly.or indiceetly, mny part or all of the Hatadtle Spens Systen, Inoluding the
Tlarks and wny other dsvices, tnulemarks, service murles, {rade namces, slogans, manmals, symbols

and pamt,

{2}  Upon termination or cxpiration of fhis Agroerrionl dn any mabhines,
{icenses:
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(2 Shell cease using all of the Maks, frade drass, businoss format,
aigns, stroctues and formy of adverising indientive of tho Taripstio Sams Syster and Fantastio
Samg produots;

{b)  Withita thirly (30) duys after he oxpivetion or terminilion of fids
Agreoment, shell make, or omuss 1o bo wade, ab Llosmuer’s expénss, syoh changes In slgns,
buildings and structiros to Aistingiriah the Tivenee’s pronilacs from M former uppdatanct and
fromy all other Pantastic Swig Balons, lneluding, but not limied to, tedatotattog of wills,
romoyal of floer mats, distinetlve window graphics and atty piher poberty beatiny the Pantastio
Samf Mavks or any ofior itk ownsd by Salony Cowy ov FBFC;

{o)  Shall grant Sglons Corp fhe wipht and option {0 purchage the
gxterior slgn of Lisensto bearing the "Fantastic Sans® name for One Hundred Dollats (5100
und ghatl perralt Sulons Corp or Salons Corp's represtntatives lo anler upon Ticenses's promisoy
withquit firther consefit by Ligensee, inclnding granting Sadons Corp the right to have the Jotky
opened to 1ioenses's promizes atd 1o enler into locked pramises without further penndssion or
pregrance by Licensoe, for the jurpose of romoving Ticenses’s interior and/or exterior Fantastio
Suruy slpns, equipment, fixtures, products end other items beelng tho Fantastie Samy names gnd

Warks;

(d)y  Withln thirty (30) days after the oxphation or teriination of this
Agrooment, shull nofify sl selephone, directory abd Hating companles of the farmination of
Lioenaoe’s tight to use the fianchite netnes dind the Marks and anthotlze the tansfer of telaphone
mwmbois and diteciory Hatings to Balons Corp or Balons Corp’s designated licensee, and Licenses
- shall appoivt Salons Corp as ity attorney-dn.fact to effect such twansfors;

(6} Shall cxeeute any and all documonts and take sush actions ag
Balong Cop o FSFC may deem toasonably necessary or dosieable 10 evidenos’ the faal that
Ticonsep hus crased uehyg the Minks and that Ticenyss has no finther Mterest or right theroly

whatsoaves:

()  Shell pay inumediutoly, all fees wnd munies duo Satons Cotp,
Including all Weelcly Livenso and Natlonal Advortislng Dees for-so Tong ag the Marka ave used pr
wathl the expitation date of this Agreerment, Liad this Agreement not boen tounlnatod, whichever

{8 Jutor;

(@ Shall ifmoediately vetwn to Salone Corp, w1 iconsde’s uxpdoso, el
Manuals and pthor hooks, fams or broginyes, and tealning, edugatlonal md matkoting matertals
rlated o o Mantestle Sumy System and perform any and a7] uatiliflled obligations dreafed
utder this Agreement for (e boneflt of Sulons Cogp;

(6)  Shell refigly, for ¢ perled of two (2) yams fom the effeclive dalo
of gxpitation or termination of this Apreement, fotm ditootly o infirecily partlelpating a3 ay
owast, partaer, member, sharcholder, direcior, officor, employes, consiltant, lender, or agent, or

sorve 1n apy other capaelty fn any businesy enpaged In the sale or rental of protucts or servloss
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the same as or simtla to those of the Famtastic Sarus Rystern within a five-(5) mile radius of the
Fadiastic Sams Balon dperated puraunl o s Agreement;

()  Shall refteln from diveotly or indiroatly pavticiptting as an OWnBY,
Partner, menther, shargholder, dhector, olficor, emplayes, consultant, lender ox agant, or ssrve
any piher cupapity in atty business engaged in fhe sale or rentsl of produtts or seryiocs the g mns
a8 or sinillar 1o those of the Fantastio Swms System, within p byro and one-half(2 1/2) mile 1adins
of any Fantastle Sane Sefon for the remainder of the nhexpired torm of this Aptecment had thig
Agrooment not been tepminated or fora pedded of bvo (2) vesrs from the dafe of icnination,
whichever perdod Is longer (unless otherwise wnenforceable under the laws of the State of
Californin):

() Bhall not operato, advertise or do business nnder ATyt of in
Ay 'mannsr el might tehd to glve the gerieral publio thy Tmpredsion that the Fantastle Sams
license is still I force or thul Tdcopses ia uny lofisér ponnected 4n utly iy with Salons Corp or
PSFC? of Ejﬂ'}' ‘lﬁﬂgfﬁf h&f{ 3“3’ ﬁﬂ—h]l i(} ﬂle 1185 Of ﬁla i.?ﬂl'ltﬁ.gﬁc Sams E}’Siem or .ﬂl@ Mﬁﬂ{}}
adsoclated with 1t .

() Shall not make uso or avail Himself of any of the frade secrets of,
trade diess, gr information imputted by Sslony Corpy or BSFC or disclose or reveal atty such

information ov any portion Herenf ta others;

(I3  Shall not construel, equip, halp, 21d or assist amy pewson or porsons
in the constvietion or equipplag of any premisos ineoxporaling the trade dresy, dlstinctive
Teafurcs, or equiptment Jayout lhat Salong Corp of FSPC hes ordpinated and developed and fhat
are tdentifying charactoristios of promlses operitod by Tantastic S licenseag; nfd

(uy  Shall exeouls, if required by Balons Corp, & Muteal Tormination
and Release Agreement and ofher doouments roquired by Salohs Corp,

(3} Upon temination of this- Agroctent, Iicenses shall confinue o bhe
resynysible for making lease paymenty putsuant to wny sito loass, o siblease, br equipment Jease

with u lessor, ownet or sgents
13. ARBITRATION AND DISYUTE RESGLUTION

i Bxcept for-maticrs relating (o ths eollection of monics owed to Salons Corp by
Licenssa and as fo vemedics. for Infuncve felisf conceriing the Mirks and goodwill, auy
controversy of olaim aristng out df Or rolating to this Agresiient o with 4s Interpretation or
bigah, iboinding elidms of frand In the Indcetment, misst be settled by arbitration {n actordance
with the Commerclal Arbfieation Rules of the American Arbitratlon Assnofufion, Tho partles
heeoio, therefore, bind fhemselves to dblivtio thelr differencos in Ovange Counly, Celifornia,
"Fh partles agree further that (8) an Arbileator mayrender an fngerim ruling, including infunctive

relief, and (b) ell chimg of any typo by sifhar puty, fnstuding defensts, are Included in the
Jurlsdiction of Arbitvatlon,
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b, Licenisgs understands and acknowledass that he is walying pny right fo o Jury tijal
of gy cJaims egainst any person erleing out of or relnting to This Aggeorent; Including elaims of
Fraud in tho indueemeit,

o, Lioccpsee aid Srlons Corp agree that any oluim artsing out of s Apreemens,
whether {or vesclssion or damages or any ofhier type of vuinedy at Iaw or in cquity shall be
bronght within the ftor of ene (1) year from tho date of the nét of tikure fo fct by any porson or
six (6) months from the deté clalmant knew or should have kuswn of e ack or failure fo aet by

the party sought to be charged,

i Either party will send vmtten foilee Invoking the Windin g mbitration provisions of
this section to {1} tho ofher perty, and (2) the Roplonal Offies oF the Amerean Afbdtration
Assoblation. Bach party has ten {10 day from tho date of mailing by fhe American Arbileation
Assoclation of g written st of proposed arblirators withia which Fo retimn the wriifon {ist of
proposed arhitvators with theiy chojeas of arbitrators, 1o the Aperloan Athitration Assostalion,
The arblirafor selected by Salons Corp and fhe srbihator selaoted by Ticenses will hoth seledt
third atbitrator, Tho partics furfher congent to tho Jurisdicfion of any appropdate somt to enforee
flie provisions of (his sectlon and/or to contirn any award rendered by the pane] of mbitttorg,

g Any cost or other expenses, including attomey's feas and cost fneurred by the
suceessfol party, arfsing out of or ocouredng hécause of the abitration proceedings, will be
asscesd agiing the unsucosssill party.  For purpeses of this paregiaph, » parly Wil bo
vonsidersd fmsueeessfil if it withdrawy its demand for aibitiatior prior fo . decislon by the

arbitrators,

f Nolhing cotitained i this Agrbement Will bae Hie fight of Balons Corp 1o seok and
pbtaln fempetary Injunetive relisf fomi 4 comt of cotnpetent jurlsdiciion fn sccordance with
appiicabls law agalnst thyeatened condnol that will cause loss of thamygre, pending completion of

the arbitration,

£ It s the express intout of Ealons Coygr and Licensee that any arbifration betwesy
Sebons Comp and Licsnses shall be of Licenses’s fudividual clafm and that the olain subject to
arbifration shall not be arhitrated on & alasa-wids husiy,

b, ‘Ihe tedm ‘Lictnses," for pumposes of this drbirtatlon olause, shall fnehade tho
sharshioldars, nivners, guaradtors, principaly, ixéoibors, or patners of Ticense, of any phrson or
centity elaining by or flivough.aty of the lorégolng, -

1 The terms "Sglons Corp" mpd “FSECT shall nolude the officers, direoiorg,

sharcholdeys, sgents or omployass of each, regardiose of whether they ae signatordoes to this

Agresimant,

i Licensee speojtlcally agrees and acknowledges that olafms ariging out of o
relating to this Agresment in why way agalnst or by any persory o catity, whether a signatory 1o
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this Agreement or not, shall be sgttled thrpugh atbitration. Eicenseo furfher aoknowledgey fhat
the pwher of {he Marks ficensod barein, FSIC, is a beneficlury of this paragraph of this
Aproement and may Bnforee all ights herein in an arbitration procecding, Ti réliarios on this
Agtogment, FSTC exionds ity roquired acacptance to this Agiesment s svidenced by ity

signaturs helow,

k4. TERM AND HENEWAT,

B. This Agreetuent, unless ternunated For any réason, shall contfons i {4l fopee and
effct for n porlod of ten ([0) years from the dato the Salon fs opéned for business or dlévan {1y
yeats from the dato of excecttion ol this Agreemiont, whichevor {s patlisg provided, however, in fhe
svesnit this Agreciucnt s excouted as a resilt of an sssigmraent or repewal, thiz Agwemont, unless

sooner forminatod for avy reason, shall cxphs on a2 A | M

b, Provided that Licensee has conipilicd with all the ferms and condifions set forth in
tiils Agresment, and any othor agrebments hetweon Licsnses and Balops Corp or any agreements
hetwsen Liverisse and any other person or entity which agreement dirsely affects Sulons Cop,
Licengeo may toncw this Agreement For gn additional pedod of ten (10) years upon {he paynient
of & renewal 1oe oqual 10 tweniy-five perosni {25%) of the thep-cuwent Initial Licesss Feo
determined withont regaed fo any multiple-salon disconnt. In o event shall swh rencwal fee
exceed Beven Thonsand Five Hundred Doilars ($7,500.00),

z. Ay o condition of rencwing s Apresment, [icenses st comply ‘with ihe
o llowing:

(1)  Unless waived by Salons Corp, give notics to Salons Corp in writing at
least six (6) months prisw 1o the renewal date ol its hutent to ronew his Agrcoment

2y Make such vaphal expenditures that rensonubly may be roquired to
retiovate, pelnf, vedecorats, purchase equipmcnt and modernize the Fantastic Sams Sdlon,
prétises, spns, oy oquipment to confinm Yo the fhen-owrent itnage of the Faitustic Sarms
Systen, ag defiped fu the Manuals or otherwise, sither prior fo execution off the venewdl or on

guch schedle as Salons Corp may agres;

{(3) Attend the New Owner't Training Propram tonducted or endorsed by
Baloig Cotp In Californta, dassachusctts or fn other Jnﬁﬁﬁons. desipnuled by Sdons Lo, 1
vequired fo nttend by Sulons Corp {sco Prangraphs 3.4, and 4.5, of this Agragment ;

{4}  Lxemis a general rolodge of olaims, mutud] fermination and pelease or auy
other rtlosse dbeument in favor of FSFC, Salons Coxp and NAL, torminating the prior

Agstment and
{3} Bxeculs the form of Ficense Aprooment curreatly being offored by Balonhs
Corp fo new liconsecs :
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Thils Apreement 18 cxecnted on the #rst dato written shove,

LICHNSOR: EICENSEE:
FANTAZITC SAMS SALONS Frank & Vanua Mogsdostar |
CORPORATION ]

By m.@%/;\\ By% 2t .»/
FIQHJCMOﬁS?E‘SfLI'

Erlan & $heﬂhan

Title: _  nbiel Finanslal Dfffosr Title:
Stavat Moassesfir
A s
LICENIEES GLUARANTORS:

{41l Shareholders if Licohses Is a corpovation)
(Al Parlners #f Ticensos fs a par[nc:zs}np}

(Al Members if Licenses is a mited [ishiiity LCorporation)
By By:

By: . , By
ACCEITED BY:

PANTASTIC BAMS FRANCIIISH CDRPORATIDN

By: PZ:..Z:::P

Title: ) Brian :), Stieshan
Date N Ghief Financlel Cficar
2713 /07

32
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- SALON LXCTINGR AGREEMENT
BETWERN

FANTASTIC SARK SALONS CORPORATION
50 Dunham Road, 3% Eoor
Beverly, Massachusetis 01915
Tel: 973-232-5600
Fax: D7R-232-5601

AND
Frank Moassestar
MNarno(s) of Licerses
24018 Alfrens Plags
Btreet,
Torzaus, B o 91351
City Sinte ip Corle
818 . 3443938 . —
{Aren Cads) Telephone
AruCole - Faosinile I

P

Bate of Balon L detnge Agrzement

Wy

2007 CA Livemss
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This Agreement fs exeeuted on the first date written above.

LICENSOR; LICENSTE:
FANTASTIC SAMSE SALONS FRANK MOASSESFAR
CORPORATION
By: _E‘/’MMW Fr it Mﬁﬁfs’ﬁd{;&
“fitle: Eg;‘;;i’mmeﬁ_ Tite: ,_ Pres. |

o By ...

Titder . _ o

LICENSER’S GUARANTORS:

{All Sharehalders i Ticensce i a corporytion)
{A1l Parimers if {jcetizee Is & partnership)
(Al Mombe if Licensec is o limited Hability corporation)

By: _ — . em— . By,
B‘F: . _ . — };}f: —_— — s
ACCEPTED BY:
BANTASTIC SAMS PRANCITISE CORPORATION
By ] y B = Y,
Title:  Briafld, Sheehin —
Date: Chisf Fihangiaf Offioer

/ 30/ 07}
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HAIR SALONS

Corporate Headquartars
50 Dyunham Koad

Bevetly, MA 01915

(978) 232 5600

May 30,2014

V1A FEDEX TOHOME AND SALON
AND VIA FEECTRONIC MAIL

I, Frank Mpazacafar
Bdx, Purvanch Mosgssesfo
4408 Alfarens Place
Tatzana, CA Y1356

tarrangfantastiosams@hotmail.com

NOTICE OF RIGHT TO CURE AND TERMINATION OF
FANTASTIC BAMS® SALON LICENSE AGREEMENTS UPON FATLURE TO
CURE ‘

Re:  Pantastic Same® Salon License Agreements dated Febmary 13, 2007 md November 21,
2007 (the “License Agrecmonts™) by and between Funtastic Sams Salons Corporation
("FESC™), Frank Moassesfar mnd Purvenech Moagsesfar, 85 individuals (Joluily and
severally ‘Licensec™) for the operation of the fanchised FANTASTIC SAMS hatr sulons
locuted al 19526 Yenlura Blvd, Tarzana, CA 9]356 ("Salon #10630) and 19340
Nordhoff 8t., Northrddge, CA 91324 (*8alon #10811%) respectively (“the Salong™),

Dy ear Mr, and Mer, Moassesfar

PLEASY, BE ADVISED that as of the date of this Termination Not e, Licensee has fuiled 4o
meet its contractual obligations with FSSC as set forth in the Ticenss Agreaments, coples of which are

attached hereio,

FINANCIAL DEFAILTS

Pursugnt to Paragraphs 3.b and 3.¢ of the License Agreements, Liconsce i tequited fo pay a
weekly Hcense foe (the “Yicenss Fee™) and s weskly national adveriising foe (“NAF"Y und, il ipplieabls,
& weekly regional advortising fos (RAF”) (wollectively, the “Weekly Foos™) to FEIC. The Weekly
Fees ate 10 be pald via wedkly electronic draft presented to Ticemsec’s bank pccout. Licenses is
required by the License Agresments to establsh and maintaln gy accoval for such purpose and to
atitharize Its bark to permit automatie draft of all such Wesldy Fee,

wwew, FantasticSams.com
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Duging the week of Janwary 13, 2011, we allempted to draft the Wecldy Foos for Salon 410630
and weve notified by your bank that your account had been elosed. Sines that fime we have been unable
to draft uny Weekly Fees. As of the wesk of April 4, 2014, you owe a total of $111,102.68 in tnpaid
Waeelkly Hees for Balon #10630.

Duting the week of Pebruary 19, 2012, we attempted to dmft the Weekly Fees for Salon #108113
and were noiified by your bank that your accownt had been elosed. Hince that Hme we have bees unable
to drafl any Weekly Fees, As of the business wesk ending April 4, 2014, you owe a tofal of $76,471.00
in unpatd Weekly Fees for Salon #10871,

Poragraph 12 b2 of the License Agrcements states that the Liccnse Agreement shall
automatically (erminate, withool nofice fiom Sulens Corp if:

“LICFNSEE'S bank failz or vefises io honor any anthorized bank deaft of ofher
piopaymant arrangement o any weekly fe dwing the temm of fhis Agresment for fwo
{2) conseeutive wocks or fome (4) wesks during any calendar year, txeept in the case of
mistake, neplipence or wrongfil act of Licensee's bank or Salons Corp.™

Paragruph 12.6.2.(f) of the Ticcnse Agreements states that upon ieemination or explration
of the Licaise A greement(s) in any manner, Liccnsee:

“Shall pay tmmedimely, all fees and moniss dus Salons Corp, including ali
Weekly Licenso and National Advariising Fees for so long as the Marks are used or il the
expivation date of the License Agreement(s), had {his Licsnse Agresment(s) not been terminated,

whichever i 1ater.”

Licenge Agreement #10630 wtpires Nebraary 16, 2017 and Ticenss Agreement FIDE11
expites December 31, 2019,

PIEASE BY FURTHER ADVISED -that, pursuant to Cal. Bue. & Prof Code
§ 20021() you raust ovre these financial defanlts within five (5) days.

SHOULD YOU FAIL TO MARFE FULL PAUYMENT OF ALL OUTSTAMDING
WEEKLY FHHS WITH FIVE (5} DAYS, pursnant fo paragraph 12.e2(f) of the License
Agresment, FSSC herghy elects to torminate the Livetiss Agrecments effgetive Juns 6, 2014, and
hereby demands that Livensee immediately pay FS5¢ the sum of 3490, 8574, representing the

following;

() $213,015.43 veprosculing al) Weekly Fees duc and owlng for Sdon #1030 throngh
gnd including March 31, 2014 and sl snch amounts (hat weould have been Payadble
under the Livense Agreement from April 5, 2014 flwough the last day of the
Temaining tern of the License Agresment for Sulon # 10630 (See Detail Allnched),

and

(b) 5286,842.51 representing all Wockly Fees due and owing for Sslon #10811 through
md fnoluding March 31, 2014 and oYl such amounis that would huve heen payable

wnder the Licenss Agreement from April 5, 2014 fhrough the fast day of the
femaining tern1 of the License Agreement for Salon #10811 {See Detall Attached),

wyasr FantasticSams.com
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PLEASE BE FIRTHER ADVISED that in view of the terraination of the License Agrectnents

i’ Licemsue fafls to timoly cure its financial defaults, FSSC hereby demands fhat Ticonses commply with
all of ity post-tormination obligations, as set forth in Paragraph 12 . thereof which, in SmNmMary,

requizes (hat Licenses: ‘

{1)  Shall ceaso vsing all of tho Marks, trads dress, business format, #igns, structures md
forma of advertising indleative of the Fantastlo Sams System and Fantastic Sams products;

(2} Within fhirty (30) days after the cxpiration or termination of this Agreement, shall make,
or patse to be mads, at Licenses’s expense, such changes in ai gns, buildings and structutes to
distinguish the Licenses’s premises fiom jts fotmer appeatance and from all other Pantastic
pams Sulons, including, but not Hmited fo, redecorating of walls, romoval of floor mats,
digtinotive window graphics and auy other properly boaring the Yantastie Sams Marks or any
other mark awned by Salons Corp or FSFC,

(3)  Shall grant Salons Coup the right and option to purchase the exterior gign of Licenssa
bearing the *Tantastic Suns™ natng for One Hundred Doliars {3100); and ghall permit Salons
Corp or Salons Corp’s represetilatives to enter upim Liccnses’s premtises wihout further
conuent by Licenses, including graming Kalons Corp the ri ght to have the Tocks opened o
Liconsse’s premiscs and to entar inlo locked premises without further permission ot presence
by Licensee, for the purpose of remaving Licensce's interior and/or oxterior Vantastic Sams
signs, equipment, fixmres, products and other #ems boating the Fantastic Satns names and

Marks;
(4)  Within thirty (30) duys after the sxpiration ot termination of thi Agreement, shall notify

all telephone, directory and listing ecompanies of the termination of Licensec’s riphttouse the -

Tranchise names and the Marks and agthorize the transfer of tel ephone nurbers and directory
Hstings to Salons Corp or Salons Corp's designated licensee, aud Lisenses shall appoint
Salons Corp as its atforney-in-fact to effect such transfers;

(5)  Shall exeents any and &ll doommants and 4eke such aotlons as Salons Corp or FSBC hay
deem roasonably necessary or desirable to evidence tho ot that Licenses hag ceased using
the Marks and that Licensce has no finther interast or ri ght thersin whatsosver;

{6)  Shall pay fmmediately, all fess mnd moniss due Salons Cotp, inchuding all Wedkly
License snd Nallonal Advertisiag Fees for so long as the Marks are nsed or until the
expiration date of ihis Agreement, hod thls Apresment not been tenningted, whichover is

later;

(7)  Shall immedistely relumn to Saloms Corp, al Liconses’s expense, all Manuals and ofher
books, forms or brochures, and iraindng, educationa) and marketing materials related to the
Fantestic Sams System and petform any and all nnfulfilled obligations created wnder this

Agreement for the benefit of Sulons Corp;

{8} Bhall refrain, for a period of iwo (2) yeas from the effective dato of expiration or
termination of this Agresment, from divectly or inditestly participating gs an OWIet, pariner,
eiber, sharcholder, director, offlcer, employee, consultant, fender, or agent, ot serve in any
other capacity in any business engaged in the zale or rental of products of services the same
as or similar to (hose of the Fanlastic Sams System within a five (5) mile radivs of the
Fantastic Sams Salon operated pursnant 2o this Agreement;

wivw. FaniasticSams.com
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(®)  hall refialn from directly or Indirectly purticipating =2s an owner, partner, member,
sharcholder, director, offiver, employes, consultant, lender or apent, or serve any other
oapaclty in eny business engaged in the sale or rental of products or services The same as or
similar fo those of tho Fantastic Sams System, within 8 two and ong-half {2 1/2) mile radiug
of any Fantastic Sams Salon for the remuinder of tho mexpired term of this Agresment had
this Agreement not bect terminated or for a period of two (2) years from the date of
termination, whichever period is longer (umloss othuwise vnenforecable under the laws of

the State of California);

(10}  Shall not opctate, advertiss or do buginess tmder any niaine or in any manvier that might
tond to give the general public the improssion that the Mantastic Sams license is il in force
ar that Licensee is any longer connected in any way with Satons Corp or FSEC, or any longor
has any right to the use ol the Fantastic Sams System or the Marks sssociated with it;

(11}  Shall not make use or avall himself of any of the trade secrets of, trade dregs, or
information imparted by Salonis Corp or FSFC or disclose or teveal any such {nformation or

any pertion thereol 1o others;

(12)  Bhall not construet, equip, help, aid or sssist any petson or persons in the constuction or
equipping of any promises incorporating the trads dress, distinetive features, or cquipment
layout that Salons Corp or FSFC hag originated and developed and that ave identifying
characleristics of premises operated by Fattastic Sams liconseos: and

{13)  Shail exeoats, if required by Salons Corp, & Mutual Terrnination and Releage Apresment
and other doouments required by Salons Corp.

(24) - Shall be responstbls for making lease payments puswmt 4o any site lease, or subleass, or
vyuiptnent lease with e Fessor, cwner of apent,

Licensce’s faflure to comply wilh the requirertents of Paragraph 12.¢ ahove and/or the continned
uso of the Fanigstic Sams System and Trademarks and/or other intellectual property of tlie Fandastic
Srmes Syslom (the “Intellectual Propetly”) at either or both of the Salons following termination of the
Liccnse Agroements shall glve rise to additional claims sgainst Liconsoo for trademark infringement,
unfair competition, and false association in viclation of Sections 32 and 43(x) of the Lanham Act,
Licensor herghy DEMANDS that Licensee ceass and desist from all wso of any of the Infellectaal
Properly and remove all such Intellectnal Property from the Salons and complete de-identification of the
Salons in accordance with the Chedklist enclosed, by June 11, 2014. In the event thal you fail to
respand or comply with this demand, FSSC, for itself and for ix affiliste, Fantastic Samny Franchise
Corporation, reserves ull of their +ights to protect the Intellectual Property, including, secking infunctive
reliat, disgorgement of profits, freble damagos, costs and attarmey’s feas,

Yery fruly yours,

Hennith Kaplan___

Eenmeth 8. Kaplan
Gengral Counsel mnd Soctctary

www., FantasticSams.com
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FANTASTIC SAMS STATEMERNT
CUT & COLOR

Californta Reglon DATE:  January 22, 2018
500 Cummings Center, Suite 1100

Beaverly, MA 01915

D78-232-5600 FAX 973-232-5601

¥

Frank Moassesfar
Parvansh Moaasaafar
4408 Alfarena Place
Tarzana, CA 91358

Sabon 10630 (Tarzane, GA)

S DRSS RIPTION i e e e re e ":-'::’:AMGUNT"'"'
Past due royally fees covering the period August 27, 2013 thru July 25, 2014 5 17,182.56
Past due royalty fees covaring the perlad July 26, 2014 thrl: Qotaber 15, 2014 $ 4,358.28
Total past due royalty faes: § - pTE4dEa
Fast dua NAF fees covering the petiod Algust 27, 2013 thru July 25, 2014 §,502.08
Fast dua NAF feas covering the period July 26, 2014 thru October 15, 2014 1,648.28
Total past due NAF fees: - § I UEAB5186 |
i EINSRE TR

Make all monay orders or cashlers checks payable o FANTASTIC SAMS FRAMGHISE CORP,

Past Due Amount ks Due Upon Roseint

154




— Document 63-5 Filed 01/22/16 Page 82 of 215 Page ID
#:561

— e e ww

FANTASTIC SAMS STATEMENT

CUT & COLOR

tralifornia Region
500 Gummings Genter, Sults 1100
Baverly, MA D155
878.232-5600 FAX 878-232-5601

Frank Moassesfar
Parvaneh Moassestar
4408 Alfarena Place
Tarzana, CA 91388

Salon 1681 {Northridge, CA)

DATE:  January 22, 2018

Pasl dus royalty fees covering the period August 27, 2013 thry July 23, 2014 § 17,980,532
Past due royalty fees covering the period July 28, 2014 thru October 15, 2014 & 458072
Total past dus royally fees: 32054704
Fast dusNAF feas covering the period August 27, 2013 thry July 25, 2014 5,802,08
Fast dua NAF fees coveting the pariod July 28, 2044 thru Datober 1 5, 2014 1,649,258
Total past due NAF fees: § U184 .86
1§ TR0 ERRAD

Make ali mansy orders or cashiers checls payable to FANTASTIC SAMS FRANGHISE GCORP.

Fast Dug Amount ls Due Upon Recelpt
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Cal. Civ. Proc. Code § 437c¢ (relevant sections below)

(a) (1) A party may move for summary judgment in an action or proceeding if it is contended
that the action has no merit or that there is no defense to the action or proceeding. The motion
may be made at any time after 60 days have elapsed since the general appearance in the action or
proceeding of each party against whom the motion is directed or at any earlier time after the
general appearance that the court, with or without notice and upon good cause shown, may
direct.

(b) (1) The motion shall be supported by affidavits, declarations, admissions, answers to
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The
supporting papers shall include a separate statement setting forth plainly and concisely all
material facts that the moving party contends are undisputed. Each of the material facts stated
shall be followed by a reference to the supporting evidence. The failure to comply with this
requirement of a separate statement may in the court’s discretion constitute a sufficient ground
for denying the motion.

(¢) The motion for summary judgment shall be granted if all the papers submitted show that there
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law. In determining if the papers show that there is no triable issue as to any material
fact, the court shall consider all of the evidence set forth in the papers, except the evidence to
which objections have been made and sustained by the court, and all inferences reasonably
deducible from the evidence, except summary judgment shall not be granted by the court based
on inferences reasonably deducible from the evidence if contradicted by other inferences or
evidence that raise a triable issue as to any material fact.

(d) Supporting and opposing affidavits or declarations shall be made by a person on personal
knowledge, shall set forth admissible evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated in the affidavits or declarations. An objection based on
the failure to comply with the requirements of this subdivision, if not made at the hearing, shall
be deemed waived.

() (1) A party may move for summary adjudication as to one or more causes of action within an
action, one or more affirmative defenses, one or more claims for damages, or one or more issues
of duty, if the party contends that the cause of action has no merit, that there is no affirmative
defense to the cause of action, that there is no merit to an affirmative defense as to any cause of
action, that there is no merit to a claim for damages, as specified in Section 3294 of the Civil
Code, or that one or more defendants either owed or did not owe a duty to the plaintiff or
plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes of a
cause of action, an affirmative defense, a claim for damages, or an issue of duty.

(p) For purposes of motions for summary judgment and summary adjudication:

(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no defense
to a cause of action if that party has proved each element of the cause of action entitling the party
to judgment on the cause of action. Once the plaintiff or cross-complainant has met that burden,
the burden shifts to the defendant or cross-defendant to show that a triable issue of one or more
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material facts exists as to the cause of action or a defense thereto. The defendant or cross-
defendant shall not rely upon the allegations or denials of its pleadings to show that a triable
issue of material fact exists but, instead, shall set forth the specific facts showing that a triable
issue of material fact exists as to the cause of action or a defense thereto.

(2) A defendant or cross-defendant has met his or her burden of showing that a cause of action
has no merit if the party has shown that one or more elements of the cause of action, even if not
separately pleaded, cannot be established, or that there is a complete defense to the cause of
action. Once the defendant or cross-defendant has met that burden, the burden shifts to the
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as
to the cause of action or a defense thereto. The plaintiff or cross-complainant shall not rely upon
the allegations or denials of its pleadings to show that a triable issue of material fact exists but,
instead, shall set forth the specific facts showing that a triable issue of material fact exists as to
the cause of action or a defense thereto.

Cal Civ Code Section 1636:

A contract must be so interpreted as to give effect to the mutual intention of the parties as it
existed at the time of contracting, so far as the same is ascertainable and lawful.

Cal Civ Code Section 1639:

When a contract is reduced to writing, the intention of the parties is to be ascertained from the
writing alone, if possible; subject, however, to the other provisions of this Title.

Potentially relevant cases:

For a plaintiff’s entitlement to summary judgment, sec Aguilar v. Atlantic Richfield Co., 25
Cal.4th 826 (2001); Coyne v. Krempels, 36 Cal.2d 257 (1950)

For summary judgment standards in a contract case, there are a number of cases you could use,
including Parsons v. Bristol Development Co., 62 Cal.2d 861 (1965); Wolf'v. Sup. Ct., 114 Cal.
App. 4th 1343 (2004); Pac. Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co., 69 Cal. 2d
33 (1968); City of El Cajon v. El Cajon Police Officers' Assn., 49 Cal.App.4th 64 (1996); Bank
of the West v. Superior Court, 2 Cal.4th 1254 (1992); City of Hope National Medical Center v.
Genentech, Inc., 43 Cal.4th 375 (2008); Wolf'v. Walt Disney Pictures & Television, 162 Cal.
App. 4th 1107 (2008); Santisas v. Goodin, 17 Cal. 4th 599 (1998); Lockyer v. R.J. Reynolds, 107
Cal.App.4th 516 (2003)

159




For elements of a breach of contract claim, see Reichert v. General Ins. Co. (1968) 68 Cal.2d
822, 830.)

For a few franchise breach cases, in particular, see Jay Bharat Developers, Inc. v. Minidis, 167
Cal. App.4th 437 (2008); Postal Instant Press, Inc. v. Sealy, 43 Cal. App. 4th 1704 (1996); Safaei
v. IHOP Corp., 2010 WL 3760253 (4th Dist., Sept. 28, 2010).

For right to recover damages in a contract case, see Postal Instant Press, Inc. v. Sealy, 43 Cal.
App. 4th 1704 (1996); Metzenbaumv. R.O.S. Associates, 188 Cal.App.3d 202 (1986); Brandon
& Tibbs v. George Kevorkian Accountancy Corp., 226 Cal.App.3d 442 (1990).
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(2005)

ALTON CRAIN, Plaintiff,
V.
TEXAS CAN|, ET AL., Defendants.

No. 3-04-CV-2125-M,

United States District Court, N.D. Texas, Dallas Division.

August 16, 2005.

MEMORANDUM ORDER

JEFF KAPLAN, Magistrate Judge.

Defendants have filed & motion to extend the deadlines for completing discovery and filing dispositive motions. For the
reasons stated herein, the motion is denied.

This is a civil action brought under Title VI of the Civil Rights Act of 1964 ("Title VII"), as amended, 42 U.S.C. § 2000e, et

seq., and the Family and Medical Leave Act of 1993 ("FMLA"), 29 U.S.C. § 2601, et seq. Plaintiff initially filed this action pro
se on September 30, 2004. Thereafter, the court appointed a lawyer to represent him. In their joint status report, the parties
proposed a discovery deadline of August 15, 2005 and a dispositive motion deadline of September 15, 2005. (See Jt. Conf.

Rep., 12/20/04 at 2-3, [ 5 & 9(A)(2)).[1] The court adopted these suggested deadlines in its scheduling order entered on
January 14, 2005. (See Sch. Order, 1/14/05 at 2-3, 14 & 9). The scheduling order allows the parties to extend the
discovery deadline by agreement, "provided . . . the extension does not affect the trial or pretrial submission or dispositive
motion dates[.]" (/d. at 3, § 9).

Before the scheduling order was entered, defendants served plaintiff with 20 interrogatories and 70 requests for production.
(PIf. App. at 7, 1140). Plaintiff responded to this written discovery on January 26 and 31, 2005. (/d.). Plaintiff also served his
Rule 26(a) initial disclosures in January, identifying 31 people with knowledge of relevant facts and seven categories of
documents. (/d. at 11-20). That same month, defense counsel requested dates for plaintiff's deposition. (/d. at 4-5, q 35).
Counsel for plaintiff agreed to produce his client for deposition in early March, but opposing counsel never responded with
proposed dates. (/d.). In subsequent discussions, counsel for plaintiff agreed to make his client available for deposition
before any scheduled mediation. Once again, defense counsel did not follow-up with specific dates. (/d.). Not until July 27,
2005—just 19 days before the discovery cutoff—did defense counsel ask to depose some or all of the 31 witnesses
identified by plaintiff in his initial disclosures. (/d. at 5, | 36; see also id, at 24). Counsel for plaintiff suggested three dates for
these depositions and two dates for the deposition of his client, but defense counsel was unavailable on those dates. (/d. at
26). When defense counsel requested an extension of the discovery deadline, counsel for plaintiff agreed to produce his
client for deposition after the discovery cutoff, but otherwise refused to extend this deadline. (/d.). Plaintiff also opposes an
extension of the deadline for filing dispositive motions pending the completion of mediation. This motion followed.

In order to obtain an extension of the deadlines for completing discovery and filing dispositive motions, defendants must

demonstrate "good cause” for modifying the scheduling order. See FED, R. CIV. P. 16(b).[g] The "good cause" standard
focuses on the diligence of the party seeking an extension of pretrial deadlines. See AMS Staff Leasing v. Starving
Students, Inc., 2004 WL 251555 at *1 (N.D. Tex. Jan. 7, 2004) (Kaplan, J.) (citing cases). Mere inadvertence on the part of
the movant and the absence of prejudice to the non-movant are insufficient to establish "good cause." /d. Instead, the
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movant must show that "despite his diligence, he could not have reasonably met the scheduling deadline." /d.; see also 6A
C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1522.1 at 231 (2d ed. 1990).

Defendants argue that "good cause" exists for extending these deadlines because of past scheduling difficulties and the fact
that many of the witnesses identified by plaintiff reside out of town. In addition, defendants maintain that postponing the
depositions and the filing of dispositive motions "will permit the parties to fully present relevant evidence and arguments in
this case while potentially minimizing the cost of the litigation if the case can be resolved at mediation." (Def. Mot. at 2).
However, defense counsel wholly fails to explain why she waited until July 27, 2005—more than six months after plaintiff
served his initial disclosures and just 19 days before the discovery cutofi—to request dates for the depositions of 31
witnesses. Without such evidence, defendants cannot demonstrate "good cause" for extending the discovery deadline. Nor
have defendants established "good cause" for extending the September 15, 2005 deadline for filing dispositive motions,

which Is three weeks after the completion of mediation. 2]

CONCLUSION

Defendants' motion to extend the discovery and dispositive motions deadlines is denied. However, defendants may depose
plaintiff after the expiration of the discovery deadline as previously agreed by counsel.

SO ORDERED.

[1] Counsel for plaintiff points out that defendants insisted on an August 15, 2005 discovery deadline. Plaintiff preferred a deadline of
September 9, 2005. (See PIf. App. at 4,  33).

[2] Fed. R. Civ. P. 16(b) provides, in pertinent part, that "[a] schedule shall not be modified except upon a showing of good cause . . ."

[3] A settlement conference is currently scheduled for August 24, 2005 before U.S. Magistrate Judge Irma C. Ramirez,
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EMAILING PROFESSIONALLY!

© 2015 The Writing Center at GULC. All rights reserved

Nowadays, much of a lawyer’s (or any professional’s) correspondence transpires over
email. Accordingly, emailing professionally is vital to a lawyer’s success. In this handout, you
will find a set of general guidelines for emailing professionally—some basics and some additional
tips to help you develop your professional identity through email.

Of course, what follows is general advice and may not apply in your
agency/firm/organization. Nothing can replace your diligent effort to determine office culture and,
specifically, how it relates to emailing. Still, we are confident fhat practicing the emailing “do’s
and “don’t”s that follow will serve you well in whatever professional setting your find yourself,

1L The Basics: “Do”s & “Don’t”s

CHOOSE A PROFESSIONAL, EMAIL ADDRESS

Often, your agency/firm/organization will choose your email address for you. However, if
it does not, make sure you choose a professional email address. Asa general rule, keep it simple;
your name (and only your name) will typically suffice.

Examples of professional email addresses Examples of unprofessional email addresses
include: include:
¢ harbaugh@umich.edu e queteepielolz@umich.edu
Jjimharbaugh@umich.edu iluvmichfootball@umich.edu

maizeandbluedlyfe@umich.edy
puppiesforlunch@umich.edu
lawiz4loozers@umich.edu

jharbaugh@umich.edu
jimharbaugh@umich.edu
jim harbaugh@umich.edu

USE PROFESSIONAL SALUTATIONS & CLOSINGS

A salutation sets the tone for any type of correspondence. A closing is a reader’s last
impression of a writer. Accordingly, a writer’s choice of salutation and closing are essential to
establishing and maintaining a professional tone in a writer’s correspondence. Determining what
qualifies as an appropriate salutation/closing requires a careful mix of common sense, awareness
of organizational culture, and awareness of your audience. And, in your initial correspondence
with an individual, always err on the side of formality. Below are some general guidelines,

1 Composed by Luci Hague & Alex Winkelman
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Appropriate salutations include: Inappropriate salutations include:

*  Mr./Ms. [Insert Surname], o  Hey,
¢ Dear Mr./Ms. [Insert Sumname], e Sup,
e Hello Mr./Ms, [Insert Surname], * Yo,
¢ HiMr./Ms. [Insert Surname], ¢ Heyo,
Appropriate closings include: Inappropriate closings include:
e Sincerely, ¢ Peace out,
e  Best, o Adios,
e Bestregards, e Kisses,

CREATE A PROFESSIONAL SIGNATURE BLOCK

It is common practice for a professional to include a signature block after the body of her
email. Typically, a signature block includes the professional’s name, title, phone number, email
address, agency/firm/organization name, agency/firm/organization address, and a confidentiality
disclaimer. See below for an example of a professional signature block. As always, however, the
example below is but one of many styles in which a professional can format a successful signature
block.

Jim Harbaugh [Name]
Head Football Coach, General Counsel [Title]
University of Michigan, Ann Arbor [Organization Name]

5555 State Street [Address, Line #1]

Ann Arbor, Michigan 55555 [Address, Line #2]
Phone: (555) 555-5555 [Phone Number]

Fax: (666) 666-6666 [Fax Number]

Email: Lharbaugh@umich.edu [Email Address]

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated
addressee is unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on
which you received it immediately.

11. Style: Email as a Part of Professional I, dentity

EMAIL STYLE: BASIC POINTERS

1) If you have previously received an email from the person with whom you’ve been in
contact, it’s usually safe to mirror the sender’s choices in salutation, closing, and sentence
length. For example, if the person to whom you're sending an email has previously signed
off with his or her first name, unless you have a reason to address the person by his or her
title and last name, you can begin your next email with a salutation and the person’s first
name. When in doubt, however, it’s generally better to err on the side of formality—
especially if the email is your first communication with someons,

2) If you expect to send emails to multiple recipients, know your supervisor’s preference
about when to send emails with the CC function and when to use the BCC function.

3) Be judicious with use of the “Reply All” function, even if you’re one of many recipients
of an email. Unless there is a clear reason for every recipient to receive the text of your
email, consider whether it may be appropriate to reply to the sender individually.

2
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4) In order to avoid sending emails too early, leave the recipient email address blank unti]
you're satisfied with the substance and style of the email. Then, insert the recipient’s email
when you’re ready to send the email out.

EMATL FORMATTING

a. Subject Lines

Effective subject lines can be useful in previewing the substance of an email, and may be
especially helpful if your email addresses two or more distinct subjects. When in doubt, keep
subject lines as concise as possible so that they can be read quickly and so that the recipient’s
screen can display the entire line. Consider asking whether your supervisor has a preference for
what to include or leave out in email subject lines.

Examples of potentially effective subject lines: Examples of likely ineffective subject lines:

e Today’s schedule ¢ [No Subject]

e 2/10 discussion: following up e RE:

e Assignment for Monday and class next ¢  Document
week

b. Font Choices

Keep your font choice simple. It’s usually safest to opt for the default font in your email
application. Remember that special fonts and characters may be distorted in the sending process,
Even if you find an uncommon font more visually appealing, it may detract fror the substance of
your message and may be distracting to the recipient. Use of colorful text is likewise inadvisable
because it may make the email more challenging for the recipient to read.

Examples of likely effective font choices: Fonts worth avoiding include:
o Calibri e Comic Sans
° Arial oy senipt fout
¢ Times New Roman * Afontthat appears in capital letters
e Garamond ° FaP yrus

c¢. Emoticons and Hashtags

Despite their common use in informal communications, emoticons and hashtags are
generally inappropriate in a professional setting. Moreover, several email applications may distort
the © or ® symbols, and replace the emoticon with a “J” or other letter or symbol. Unless the
organizational culture of your workplace is distinctly emoticon-friendly, you’re likely better off
avoiding emoticons altogether. :

EMAIL SUBSTANCE

e Breaking up longer text lists into bulleted or numbered lists may be an effective choice if
you want the recipient to focus on each item individually.

o Headings may be useful organizational tools if your email addresses several different
topics.

° Punctuation matters. An exclamation point at the end of 2 sentence may be useful to
convey enthusiasm in a less formal context, but it may be inappropriate in an office setting,

3
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Use your judgment depending on the relative level of enthusiasm in your office culture and
the frequency with which your colleagues and supervisors use (or don’t use) exclamation
points.

¢ Besure to spell-check emails just as youwould spell-check a document. Ifyou’re sending
a particularly important email, consider drafting the text in a word processing application
and printing it to proofread separately.

°  Consider breaking up long sentences. If your supervisor is reading your email on a phone
or other handheld device with a small screen, long sentences and sentences with semicolons
may be more challenging to follow.

° Because it’s impossible to hear inflections and tone in an email as would happen in an
ordinary conversation, word choice is especially important. Select your words carefully
and make sure they’re tailored to the message you want to convey.

I To Email or to Call?

Despite its usefulness, email is not always the most effective method of communication
with a supervisor or colleagues. The choice may reflect an organization’s particular culture. If
you’re just starting a new position, try to get a sense of when, your colleagues use email and when

Email may be usefil if you want to establish arecord of asking a certain question, or if the
response will likely contain information that youneed to reference in the future. Ifthe information
is especially important, consider saving the email to its own file folder or printing a hard copy for
your records.

IV, Other Resources

There are many useful resources available regarding the professional use of email and
methods of using email to enhance your professional success. As with any document, use
Judgment and discretion about which guidance may be most helpful for your professional context,

° Joyce E.A. Russell, Career Coach. How to use e-mail effectively, wisely, and
professionally, Aug, 30, 2010, available qt http://Www.waSMDgTonpost.COHﬂWp-
dyn/content/article/2010/08/27/AR2010082704679.htm1;

°  Wayne Schiess, E-Muil Like o Lawyer, Mich. Bar. J. (Sept. 2010), available g
https://www.michbar. org/journal/pdf/pdféarticle]1 741 pdf.
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By Kristin J. Hazelwood

n 1998, the KBA Ethics Commiittee
I issued E-403, concluding that, absent
“unusual circumstances,” a Kentucky
lawyer may communicate with a client
via unencrypted e-mail without violating
the lawyer’s duty of confidentiality.!
Despite its popularity? and ease of use,
e-mailing with a client still poses special
concerns. Not all communications are
appropriate for e-mail, and, even when
e-mail is appropriate, drafting the e-mail
demands more of the writer than the typ-
ical e-mail.

Is E-mail Appropriate for this
Communication?

Here are some questions a careful
lawyer should consider before e-mailing
with a client:

Does this communication deal with
an extraordinarily sensitive matter?
In E-403, the Ethics Committee stated
that unencrypted e-mail with a client is

,' The answer is private probation.
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appropriate absent “unusual circum-

-stances.” “Unusual circumstances” that

can make e-mail inappropriate include a
communication involving an “extraordi-
narily sensitive matter.”> When the
client would suffer serious adverse con-
sequences from disclosure of the e-majl,
the lawyer should take extra steps (like
encryption) to ensure its security.

Does a third person have access to
the e-mail account or device that the
client uses? According t6 a recent ABA
ethics opinion, because a lawyer has the
obligation to use reasonable care to pro-
tect the client’s confidential information,
a lawyer ordinarily has an ethical obliga-
tion to instruct the client not to use a
computer or other telecommunications
device or e-mail account for sensitive (or
may even any attorney-client) communi-
cations if another person has a right to
access it.* Specifically, the ABA was con-
cerned with the situation in which a client
uses an employer’s e-mail account or an
employer’s computer or smartphone to
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E-MaiLs 10 CLIENTS: AVOIDING MISSTEPS

access a web-based e-mail account. If
the employer’s policies give it a right of
access to e-mails sent via the employer’s
account or device, then the employee
does not have a reasonable expectation of
privacy in the e-mail.6 That same analysis
applies when members of a family share
an e-mail account or when the client (or
the lawyer) uses a public or borrowed
computer such as at a library or hotel.”

Does the communication convey
bad or emotionally charged news? E-
mail’s short and direct form make
drafting e-mails that convey the appro-
priate tone challenging. Much as a
lawyer would call or meet with a client
to discuss a hearing with an unfavorable
result rather than write a letter, the
lawyer should similarly resist the tempta-
tion to e-mail such news to the client. In
conveying bad or emotionally charged
news to a client, the lawyer needs to be
able to respond to the client’s verbal and
nonverbal cues.® That responsiveness is
not possible with e-mail.

Would I want to hear this commu-
nication read in court? Just like with
letters, a lawyer should always be mind-
ful of the longevity of e-mail and the
ease with which it can be shared with
others. Forwarding e-mailed documents
is particularly problematic because of
the metadata that can unknowingly be
passed along with a document.

Does this E-mail Look Like
Professional Correspondence?

Writing professional e-mail is tricky
because it involves the use of an infor-
mal mode for serious matters. Consider
these questions in evaluating the content
and form of an e-mail:

Have I proofread and edited care-
fully? Shortcuts in social e-mail may be
the norm, but they should never become




part of professional e-mail.? Not much
calls into question a lawyer’s intellec-
tual capabilities faster than grammatical
errors.!? The careful lawyer proofreads
and polishes an e-mail just as carefully
as a brief being filed in court.!!

Is the e-mail concise? Recipients
expect e-mails to be short. At least one
scholar has recommended the “no
scrolling” rule: The recipient should be
able to read the entire message on a sin-
gle computer screen and should not
have to scroll down to read it.!2 Now
that e-mails are often read on smart-
phones and tablets, the need for concise
e-mails is even more pressing.

Is the e-mail reader-friendly?
Focus the client on the legal issue by
creating a subject line that conveys the
specific purpose of the e-mail and
change it as the thread evolves.!? To
make sure that the client understands
and knows how to respond to your mes-
sage, use a simple, block format for
your e-mail and put questions that need
to be answered at the beginning of the
message.!* Put extra space between the
chunks (either paragraphs or numbered
items) for readability.

Have I double-checked the list of
recipients? Check the recipient list care-
fully to make sure everyone on the list
really needs to be included, especially
when replying to a message.!> It’s frus-
trating to have one’s inbox clogged with
unnecessary messages. Even more prob-
lematic, if the e~-mail contains
confidential information and goes to an
opposing party or some other third party,
the consequences for the client could be
disastrous. Although the Kentucky Rules
of Professional Conduct deal with the
issue of inadvertent disclosure!$ and
even if the e-mail contains a privilege
statement, the lawyer can easily avoid
the embarrassment and risk to the client
by double-checking the list of recipients.
Waiting until after writing the body of
the e-mail to add the recipients will help
identify who should receive it.

E-mail can be a valuable tool for
lawyers, but its misuse can create ethi-
cal and credibility problems. Carefully
considering the particular message and

client as well as the e-mail’s form and
content will help avoid missteps.
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Or purchase by contactmg Carmichael’s Bookstore in Louisville at: 502.896.6950
: . or Morrus Book Shop in Lexington.

170
November 2012 Bench & Bar




Two examples sent to ne of ‘VGE”}’ g@ﬂd
chem: cammumcaﬁms | L

.r." 7.

Fere’s the first:
In.the crane case, we are im. the process of respondlug to'a -

large set of document: . requests from Deep South. Theré ars -
Humékous requests related t¢ the .refinery's Rurricang Ike claim,

:Ln.cludlng requests for documehts related to (a). the - Ike property_

mage cliim submitted 't OIL; '(b) the Iké business: 1nterrup’clon'

:Ltrat:.on, and (c) the damage cachlat:Lons and’ source; data .
,subm:.tted to the insurers for the reFlnery :Lnterruption

- - . .
= ]

4

Althéx'i’gh the ref:Lnery and’ Nav:.gann, have controlled for and

exc'luded “the “ffects of Tke.in calculatlng the ‘crane dan'ta.ges‘f _We,,:'”

s

tion to be made to prevent

don'tsthink there is a strong.cob
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‘Here’s the second:

CONFIDENTIAL & PRIVILEGED: ATTORNEY—CL!ENT COMMUNICATION AND WORK-PRODUCT
Mark — Attachad s & motion to compel fled by piaintifss late yesterday,:

The.motion sesks net worth information from Houston Refining, LP. (The underlying discovery responses
and oblectians were lodged by Mills Shirley on Juné 20, 2011; the requests were sarved on May 16.)

The motlony Is set for hearing en September 18 at 10:00-am.-Our deadline to file a response la Thursday,
September 18. o A . o

We will confer with you more later abolita resbonse. But wé warited ta polnt out at least the following
Issues now: " T :

1) Plalntiffs' counsel did not confer with us on these Issuas We qﬁg?c}ged with Eita, and fhire was no
attempt to confer with them on these eblections gither, We will arguie raf thie motion should be struck for
failure to comply with the lacal rules andfor a misr@p'ré,s'aiyafg‘dn“td'thg bourtr;gardmg thelr efforts to
confer. o RN B S

. :

2) The motion Is patently devoid of arguient on facts qf_l,é&y:‘ﬁfh'iis_§é'_e;ms,_t¢ bea hébj% of Vuk and Sean,

They file a one-page motion asking for relief, inducing deféndants to fils'4 lorig résponse trying to counter

arguments that haven’t even been madglyet thén plalnfitis cotié back with a reply that narrows the
Issues and / or pgints dutthe problemis with the defendant's ,sjp‘ééulg;ﬁyxeﬂ;ggymsntsf:'wig may point this out
tothe court tocall them buton this practice,. -% & .., . . .. T, 77

3) Last Friday the Texas Supreme Courtissued an order granting oral argument on a mandamus cass -
involving this same Issue. The case Is No. 110007, IN RE ASCENSION MARTINEZ, JR.. The case arises
from & San Antanio court of appeals opinion Issued last December upholding an order compelling & party
to produce networth documents, (That opinlon is attached.) The Texas Supreme Court sat oral argument
in this case for Decembery, 2011, Without speculating tdo much 6riwhat they might do, the fact that they
took the case Is at least somé indication that they-will elarify the law on these lssyes and |t could have
some bearing on our position here (even though oral argument is set for after our frlal date).

Agaln, we can discuss speciic résponse arguments more fater and wé Wil 5end any response to you
before fiing. Also, we should discuss whether Hduston Refiriing is even &blé (or willing) to produce

respanslve docurnefits if so compelled by the trial court. Wewill likely need to know this for 2ny response,

Thanks, and let us know If you want to discuss,

~ John

<<Plt's First Motion to Compel Responses to Written Discavery Requests.pdf>>

<<Westlaw_Document_16_53_53.doc>>
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THE NEBRASKA LAWYER

plain language

We all write letters to non-lawyer clients at some time.
Yet what we write is often poorly targeted to that audience.
A partner in a prestigious law firm recently told me that he is
“appalled” at the writing style of letters that his colleagues send
to clients: the tone and style are too stuffy and legalistic.

As lawyers, we need to be aware that when we write to
clients, we face a dramatic shift in audience. In this article
I address three typical characteristics of legal language that
appear too often in client letters: legalisms, legal citation, and
overformality. Tll paraphrase George Bernard Shaw (who used
literature and literary where I'm using Jaw and /legal):

In law the ambition of a novice is to acquire the legal language;
the struggle of the adept is to get rid of iz. !

Avoid Using Legalisms

Legalisms are “the circumlocutions, formal words, and
archaisms that characterize lawyers’ speech and writing.”” They
are the distinctive characteristics of traditional legal-writing

style.

But you ought to banish them from client letters. Simply
put, do not use traditional legal writing style when writing to
clients. Try not to sound like a lawyer. That's a challenge because
legalisms abound in what lawyers read and in what they nor-
mally write. Many lawyers will continue to use legalistic words
and phrases when writing to clients, primarily for two reasons.

First, some lawyers use legalisms to impress or intimidate
the client. Under this theory, the client who is baffled by the
language is the client who needs the lawyer. I say impress the
client with your knowledge of the law, with your ability to get
favorable results, and with your hard work.

Second, some lawyers use legalisms out of habit or reflex.
Sometimes lawyers forget what they didn’t know. That hap-
pens to teachers all the time. You teach the concept from the
perspective of one with 10 or 20 years’ experience, forgetting
that your audience has no experience. But skilled teachers—
and practitioners—adapt their writing to the audience.

Here is an example of how it can be done.
Examples of Legalisms

Read this excerpt from a practitioner’s letter to a new client.
Typical legalisms are highlighted.
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PLAIN LANGUAGE
Dear Mr. Wilkins:

Enclosed pléase find the retainer agreement. Please
sign and return same at your earliést convenienge.

Pursuant to our conversation of December 20, 2001,

I have conducted legal research on the question as to
whether your arbitration caim was timely under
the Texas Seedidrbitiation Act. Tex. Agric. Code
Ann. § 64, 006(/1) (Vernon 2001) (the ‘“dAct”).

According to Texas common law construing the Act,
the court would apply the plain-meaning canon of
construction, Fitzgerald v. Addvanced Spine Fixation
Systems, Inc.}996 S.W.2d 864, 865 (Téx. 1999),

and should bold tbat smd claim was timely.

Uzy‘brtunately, z‘bu condlusion s ot guaranteéd and
15 subject to certuin qialifications discussed herein.
See, e.g., Continental Cas, Ins. Co. v. Functiorial
Restoration Assocs., 19 8. W.3d 393, 399 (Tex. 2000).

These boldface terms are almost exclusively “legal”; that is,
only lawyers use them. Thesewords and phrases fall into differ-
ent categories: same, pursuant to, said, and berein are commonly
used by lawyers, but do not have unique legal meanings; com-
mon law and canon of construction have specialized legal mean-
ings. But you can replace all of them with common terms:

Instead of Write
same it, the agreement
Pursuant to As discussed in,

As we agreed

common law court cases,

judicial decisions

rule, méthod of
interpreting statutes

canon of construction

said the, your

herein here, in this letter

By removing the legalisms, you make the text easier for the
client to understand, and you avoid sounding pompous.

Limit Formal Legal Citations or Simplify
Them Greatly

The example letter I excerpted contains three legal cita-
tions. All three use correct form.> All three direct the reader
to the proper authority. All three state the proposition they are
cited for. So what’s the problem?

First, they clutter up the text. Legal readers are used to
citations and, frankly, are apt to skip over them, But to the
uninitiated, they are large road humps. They're too long to be
ignored, and yet they are not textual sentences, so readers must
slow down and try to figure them out. Good client writing
doesn’t ask the reader to slow down and figure things out.

Second, they contain specialized information that most
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clients won’t understand. In particular, the volume-reporter-
page portion of the citation can be baffling: 996 S.W.2d 864.
Certainly that means nothing to the nonlawyer client.

"Third, citation signals must certainly seem strange to the
client. What is See, e..? Signals are a perfect example of some-
thing that has a specialized legal meaning. Their mean-ing is
not intuitive, but is specially defined in citation manuals. We
should not expect our clients to consult a citation manual.

So rather than lard your client letters with legal citations,
choose from these options:

Option 1: Omit citation to legal authority altogether

Ask yourself these questions: How important is it for my
client to know the citation to the Texas Agriculture Code?
Can't T just say Texas law or Texas statutes? Does my client
need to know that the case I am relying on is Fitzgerald v.
Advanced Spine Fixation Systems, Inc., that it is found in volume
996 of the South Western Reporter, Second Series, page 864,
and that it was decided by the Texas Supreme Court in 19992
(Besides, is my client going to know what the South Western
Reporter, Second Series is? Or that it’s abbreviated $.W.2d?)

Completely omitting the citations in client letters really
cleans up the text and makes the document much more read-

- able. But some lawyers will not want to go that far. And in

some situations, you do want the client to know the names and
sources of the authority.

Option 2: Put the citations in footnotes

This technique has much the same effect as omitting the
citations because now the long, baffling road humps are gone,
and the client can read the text smoothly. Most clients will
treat the footnotes as “legal stuff” and will ignore them, and
those who want the bibliographic information can find it in
the footnotes. But footnotes are a mixed blessing. Some clients
will be annoyed that some information is at the bottom of the
page and requires them to nod up and down to take it all in,

Option 3: Use a shortened form of the citation

Rather than list the entire case name and bibliographic
information, simply refer to the case in a shorthand way. Leave
the details in your memo to the file. Under Option 3, our letter
excerpt might look like this (with the legalisms replaced):

Dear My, Wilkins:

Enclosed please find the retainer agreement, Please
sign and return it at your earliest convenience.

As we discussed in our conversation of December 20,
2001, I have conducted legal vesearch on the ques-
tion as to-whether your arbitration claim was timely
under the Texas Seed Arbitration Aet, Aecording to
a Texas case called Fitzgerald, the court would apply
the plain-meaning rule and should bold that your
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PLAIN LANGUAGE

claim was timely,

Unforiunately, this conclusion is not guaranteed and
is subject to cortain qualifications discussed in this
letter.  For example, one qualification arises Jrom
a Texas Supreme Gourt case called Continental
Casualty decided in 2000.

Use a Colloquial Tone

By “colloquial,” I do not mean slangy or substandard lan-
guage. The phrase “colloquial tone” means “a conversational
style.”* Of course, we should usually not write to clients in the
same way we spéak or carty on conversation, That is far too
informal and would appear unprofessional, But we can write in a
clear, simple, and direct way that avoids pompous, turgid prose.

Ultimately, lawyers should reduce—slightly—the level of
f‘or.mality when writing to clients, What is too formal and what
is too informal will often be a matter of taste, but consider a few
examples from our revised excerpt. I have highlighted the words
and phrases that strike me as unnecessarily formal or stuffy.

Dear Mr. Wilkins:

Enclosed please find the retainer agreement. Please
sign and return it ar your earliest convenience.

As we discussed in aur conversation of December 20,
2001, I bave conducted legal research on the ques-
tion as to whether your arbitration claim was. timaly
under the Texas Seed Arbitration Aet. According to
a Texas case called Fitzgerald, the court woukd apply.
the pltzin—meani}zg rule and should hold that your
claim was timely.

Unfortunately, this conclusion is not guarantesd
and is subject to certain qualifications discussed
in this letter. For example, one qualification arises
Jiom a Texas Supreme Court case called Continental
Casualty decided in 2000.

None of these phrases is wrong or bad; they simply elevate
the formality unnecessarily. They create a distance between the
writer and the reader—a distance you do not want between you
and your client.

Here are some possible revisions:

Formal Phrase Comment
Enclosed please find This phrase and its sister,
Please find enclosed,

have been criticized since 1880.°
Try Here is or I have enclosed,

at your Almost harmless, but stuffy;
earliest convenience try as soon as you can
or when you can.

conducted legal research One word, researched,
is turned into three.

the question as A common legal space filler;
to whether prefer whether.
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Unfortunately Perfectly correct, but long.
Short transition words make

your writing easier to read.®

Use But. (And yes, you can start a sentence with Bur.

subject to certain Highly formal; perhaps.
qualifications we should omit it or revise it in a
complete reworking of the sentence.

Suggestion: tkere are exceptions.

By avoiding' legalisms, limiting citations, and. adopting
a less formal tone, we now have a shorter, clearer, and more
readily understandable letter.

Here is our final revision:
Dear My, Wilkins:

Here is the retainer agreement. Please sign and return
it as soon as you can. As we discussed in onr conversa-
tion of December 20, 2001, I hate researched whether
JYour arbitration claim was timely under the Texas
Seed Arbitration Act. decording to.a Texas case called
Fitzgerald, the court would apply the Plain-meaning
rule and'should hold that your claim was timely.

Bu this conclusion is nor guaranteed; there are some
ewceptions, which I discuss in this letter. For exanmple,
ong ekception irises from a Tewas Supreme Court case
called Continental Casualty decided in 2000. a0

Endnotes

! Quoted in John R. Trimble, Writing With Style: Conversations on
the Art-of Writing 183 (2d ed., Prentice Hall 2000).

? Bryan A. Gamer, 4 Dictionary of Modérn Legal Usage 516 (2d
ed., Oxford U, Press 1995). i

* Both are correct under cither The Bluebook: A4 Uniform System of
Citation. (Columbia Law Review Ass'n et al, eds,, 17th ed. 2000)
and Association 6f Legal Writing Directors & Darby Dickerson,
ALWD Qitation Manual: A Profissional System of Citation (Aspen
1. & Bus. 2000). '

4 Gamer, 4 Dictionary of Modern Legal Usageat 171.

5 Garner, 4 Dictionary of Modern Legal Usage at 314, See also,
Bryan A. Gurner, The Elements of Legal Style 112 (Osford U.
Press 1991).

& Garner, Legal Writing in Plain English at 50,
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Onthe Papers

A NEW APPROACH TO
LEGAL WRITING

GEORGE D. GOPEN

The author is a professor of the practice of rhetoric at Duke University.

Our school systems have taught
‘writing inefficiently and ineffec-
tively ‘throughout our history.
Educators have not understood
well how the communication pro-
cess takes place, As a result, they
have resigned themselves to treat-

ing the symptoms of bad writing -

as if those manifestations were
instead the causes.

They have labored mightily to eradicate
those symptomsintheir students—believ-
ing, as it were, that if one never again
coughed or sneezed, one wouldnever have
a cold. They have bought into a litany of
advice about good writing, so 'long and
widely accepted as to be considered un-
questionable. Here are some of the major
pieces of that advice, each followed by my
opinion of its accuracy and helpfulness:

+Avoid the passive. (Wrong,)

» To make it better, make it shorter.
(Wrong)

* Never allow a sentence to exceed 29
words. (Wrong.)

* Write the way you speak. (Wrong.)

*Tosee ifyour writingis good, read it
ott loud. (Wrong)

* Avoid the use ofthe verb “to be.”

- (Wrong)

*Every paragraph should start with a
topicsentence. (Wrong.)

In this series of articles, T will try not
only to explain why this old approach does
not work, but also to demonstrate a more
effective way to perceive and control how
written English functions—in a way espe-
ciallyrelevantto litigators.

Our school systems’ traditional ap-
proach to teaching writing (which has its
rootsin the eighteenth century) has gone
awryfor many reasons, most of which are
connected to asingle underlying problem:
They have been concentrating on the
wrong person—the writer. They have
given all those students a continually

21

artificial task—to fill a number of empty
pages exclusively forthe purpose of being
evaluated on how well they can do that,
Having created this exclusively academic
task; they then have to help the students
accomplish it. They teach outlining and
thought generation; they demand stu-
dents follow rigid formats not encoun-
tered in the adult, pfofessibnalxi'orld, such

. as the five-sentence paragraph and the

five-paragraph theme. And, sometimes
mostarduously of all, they concentrateon
teaching students how to avoid grammati-
cal error. Students come to believe—acei-
rately—that if they work hard and fill the
right riumber 6f pages with eriergy, ‘they
cannot fail. Ifthey improve since last tlme,
they will do well. )

All of this fails to suit the realities of
any profession, but especially that of the
trial hwyer Can you imagine a judge, af-
ter studying an attor ney’s brief, exclaim-
ing, “This is a terrible brief; but you have
worked hard, and itisso much better than
the one you turned in last mbh‘th, you win
the case” In the real world, no one cares
how hard the writer tried nor whagt prog-
ress has been made. Where writing in the
real world is concerned, the important
person is not the writer; itis the reader.

The bottorii-line question about writ-
ing quality is simply this: Did the reader
getdelivery of what the writer was intend-
ing to send? If the answer is “yes” the
writing was good enotigh; if it is “no,” the
writing was not good enough. And it mat-
ters little how impreési\re or dazzling the
writing seemed to be alonig the way.

To get control of writing, litigators
must understand as much as they can
abouthow the reader goes about the act of
reading. It is insufficient to compose a
sentence thatis capable ofbeing interpret-
ed in the way that best serves your case.
Instead you must compose it 50 the odds
are as high as possible that an intelligent
reader will be led to interpret it in the way
you mtended We have all been taught
writing accor ding to what the writer
should and should notdo. The perspective
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should be shifted to consider whatreaders
wctually do. That will be the task ofthis se-
ties of articles.

The interpretive process any reader
wes is controlled by three main factors:
structural location, gr ammatlcal con-
struction, and context,

Structural location. The importance
ofa writer controlling the structural loca-
tion of infprmation inasentence Is the ex-
traordinary new news here. Readers take
the majority of their clues for the interpre-
tivé process not fromword choice nor from
word meaning, but father from structural
leation. Where a woid appears in a sen-
tence Will control niiich of what a readér is
likely to do with it. We all know these
things intuitively as readers. I will try to
make them conscious foryou as writers.

Trial lawyers, it can
be argued, have the
hardest writing task

there is.

Intrying to make sense of an English
sentence, the reader needs to perceive the
correct answers to all fiveof the following
essential questions if the reader is to un-
dérstand cofrectly what the writer was
intending to say:

*What is going on here?
*Whose storv is this?

*How does this sentence connect
backward to the previous sentence?
'How does this sentence lean forward

towhere we might go from here?
‘What is the mostimportant piece of
information in thissenteince, which
Ishould be reading with extra
emphasis?

Remarkably, the interpretive clues to
the answers to all five questions are con-
veyed to the reader mainly by structural

location of the sentence’s information.
More simply stated, as readers we know
where to look for what. Since readers ex-
pect these aniswers to appear in specific
places in the English senterce, I call this
way of looking at the language the Reader
Expectation Approach. Future articles
will Took at each of these questions and
theiranswers ind ividually.

‘Grammatical construction. Readers
pay different amounts of attention to in-
formation depending on in what kind of
“unit of discourse” it appears. (A unit of
discourse is any group of words that has a
beginning and an end—phrase, clause,
séntence, paragraph, séction . . . all the
way up to the complete document or
book) As we look atsentences, Tam going
to consider only three grammatical units,
discarding all those complicated terms
youmay or may nothave had to memorize
in high school (“comp ound clause,” “com-
plex clause,” “compound- -complex clause,”
etc.). These three are the ones that most
influence readers regarding the relative
importance of their contents:

* The “main clause.” This group of
words has a subjectand verb and
could stand by itself as a complete
sentence,

* The “qualifying clause.” This group
of words has a subject and verb but
cannot stand by itselfas a complete
sentence. (Think ofa clause that
begins with the word “although.”) I
have created this term. You will not

" finditinthe grammar books.

* The “phrase.” This group of words is
acomplete unitbutlacks either or
both a subject and a verb.

Quite simply, readers tend to give more
weight to information if it appears in a
main clause than ifit appearsina qualify-
ing clause—and even less weight than that
ifitappears in a mere phrase. Thisis of far
greater importance than has been gener-
ally understood in any writing of
complexity and force, as legal writing tends

to be. Sometimes this concern for gram-

. matical construction will coalesce with the

concerns for structural location mentioned
above; sometimes it will conflict. Writing
cannot be made an easy thing; but we can
getbetter atit. Thought is hard.

Context. Context controls meaning.
No single sentence “means” by itself but ,
only in combination with the other sen-
tences that surround it, That may sound
abvious; or it may sound profound. It is
both. It causes problems when we try to
talk aboutimproving the construction of a
given sentence—which these articles will
spend a good deal of time doing. Two dif-

. fering vérsions of the safe sentence may

bothbe excellent for two different ptirpos-
es; but in a given context, one will serve
better than the other, I will try to keep us
aware of this as we go.

Trial lawyers, it can be argued, have the
hardestwriting task there is—muchharder
than that of doctors or sci entistsor philos-
ophers. Légal writing is more difficult not
because the subject matter is more comi-
plex than medicine or science or abstract
philosophical thought, but rather because
of the nature of its audience. When those
other professionals write something, their
audiences bend over backwards to figure
outwhat the writer was tr ying tosay.

In stark contrast, however, the audi-
ence foralegal briefis often openlyanden-
ergetically hostile. It may be a senior part-
ner who will try to find every possible
weakness becatise “Nothing getsout ofthis
office until it is perfect” Or it mdy be a
judge, who, while holding in one hand your
well-argued brief, in the other hand s hold-
ing an equally energetically argued brief
proffered by the opposition. Or itmaybean
adversary who, though completely aware
of what you were trying to say, will expend
greatenergy toshow that it doesn’t s aythat

. orsays someéthingelse oris esserntially non-

sense. Theexistence ofthé hostile audience
makes legal writing the hardest there is.
Withthesearticlesin LiticaTron, T hopeto
be ofhelp to you in fighting that fight. »
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MISCONCEIVING THE
WRITING TASK: THE

TOLL BOOTH SYNDROME

GEORGE D, GOPEN

The author is Professor Emeritus of the Practice of Rhetoric at Duke University.

Lawyers are educated people. Lawyers
are smart people: Lawyers write for a liv-
ing. Why then is so much legal writing
so unnecessarily hard to read? At least
inpart, it stems from a misconception of
the nature of the writing task.

We learn to write in schoolrooms. For
agreat majority of professionals, even af-
ter they have long left those scho_olrooms,
writing remains an academic kind of
task—a burden to be dispensed with at
the earliest moment possible. They re-
ceive an “assignment”; they talk with the
appropriate people; they search through
the library; they read whatever they need
toread; they “organize their thoughts,”
perhaps in some sort of outline form; and
then, when the thinking has mercifully
come to an end, they “write it up.? They
“reduce it to words.”

- Wrong from the start. Writing is not
something that happens after the think-
ing process has ceased. It is a thinking
process. The English teacher’s one-liner

Published in Litigation, Volume 41, Number 1, Fall 2014, © 2014 by the American Bar As
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makes good sense: “How do I know what
Imean till I see what I say?” Naturally, if
awriter believes the thought process has
been completed before the writing be-
.gins, then the wr‘iting process becomes
sheer drudgery. But this misconception
of the “process” of'W'riting isbasedona
deeper misconception of the “purpose”
of wiiting. This latter misconception can
bedescribed in ametaphorI call the “toll

~ booth syndrome.”

The Toll Booth Syndrome

The year is 1980, Picture the following:
You are well known in your field. You
have been summoned for three weeks
to New York to consult on an impor-
tant case. Staying with friends in sub-
urban Connecticut, you commute by car
into Manhattan at 5:30 a.m. to avoid the
rush hour. On one particular day, you
have spent from 6:00 a.m. to 9:30 p.nw. in
the office, with nothing to show for

it, Everything that could g0 wrong did
g0 wrong. At 9:30, you make your way
down to the parking lot, through wind
and rain. You fight your way through 90
minutes of crosstown traffic and finally
find yourselfbattling the dark and the el-
ements on Route 95 as you head toward
Connecticut,

Justbefore you leave the state of New
York, you see a sign: “Toll booth, 1 mile, 40
cents, exact change, left lane.” You search
inyour pocket for change and find you
have precisely three coins—a dime, a nick-
el, and a quarter—just the right amount.
You enter the exact change lane. In front
of you is a shining red light, but no bar-
rier; to the left of you is the hopper. You
are tired and irri'tabl'gcas you roil down
the window, the wind and rain greeting
you inhospitably. You heave the change
at the hopper. The quarter drops in; the
dime drops in; but the nickel hits the rim
and bounces out, What do you do? Do you
put the car in Park, get out, and grovel
inthe gravel for your nickel? No. Do you
put the car in Reverse and switch to an-
other lane where a human being can make
change for your dollar bill, after which
you can return to your original lane? No.
You go through the red light. It is rain-
ing; it is nearing midnight; there are no
police in sight; and if you did get caught,
you would be able to show the proof of
your good intentions in the gravel, The
alternatives are justtoo burdensome. You
go through the red light,

Ifyou do this, I would argue you do
itbecause you have chosen to ignore the
fundamental purpose of paying tolls. You
do not think that in order to continue on
that road, you must transfer 40 cents of
your accumulated wealth to the state
government, with which it will ke ep the
roads in good repair and pay toll booth
operators. Instead, you rationalize that
inorder to continue on the road, youmust
be dispossessed of 40 cents—and youhave
been. It is therefore moral, if perhaps a bit
risky, for you to plunge further on into the
Connecticut darkness.
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The same holds true for the writing
tusk. Most writers do not care primarily
that the intended dudience actually re-
ceive their 40 cents’ worth of communica-
tion; they care only that after digesting all
thit information and forming all those
ideas, they now neéd only dispossess
thmselves of it all onto the papér. That
dome, all is done. If a reader complains of
thelack of X later on, the writer can lead
thereader to the hidden spot in the grav-
elvhere some traces of X exist, faintly
glaming through the grime in which it
hisbecome embedded.

For students, the rhétorical act of

witing is not commuhication; rather it
issdemonstration—that work has been
done. That works in school. There, stu-
dents are usually rewarded for demon-
stuting that they have done a great deal
ofwork, have foind the right facts, and
hare devised a way to get them down
onthe page. The teacher will recognize
thework has been done and will reward
itwith an acceptable grade. Students
tendto assume that the teacher already
knows what' thoughts can and should be
ide out of the facts recorded on the
page. More often than not, they are rlght
toassume this. Down deep, students are
convinced wrlt_:png is all performance, a
piivate charade between student and
teacher, with both in on the game.

In the professional world, it mat-
tersnot how much work the writer has
dong; it matters only that the reader
actually gets delivery of precisely that
which the writer had inténded to send.
Communication in that professional
world requires that the 40 cents’ worth
ofthought actually be received by the
reider—not just thatitbe jettisoned into
the 'air' and onto the page by the writer.
Forlegal writing especially, £he reader
willoften not be anything like a teacher,
whogives the writer credit for having
done the job. The legal reader is often
partially or wholly hostile. He might be
asenior partner who insists “Nothing
getsout of this firm until it is perfection
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itself.” Or she mightbe ajudge who has
your brief in one hand and an oppos-
ing one in the other, balancing them to
weigh their strengths and weaknesses;
orit might be an adversary who—per-
fectly aware of what it is you were try-
ing to say—will bend over backward to
demonstrate that it does not or cannot
say that. Legal writers must write clearly
and forcefully enough to control—inso-
far as that is possible—the interpreta-
tional acts ofall possible readers. The 40
cents’ worth of ideas must not be merely
possible to perceive; it must become the
dominant interpretation that almgst
all readers will be led to perceive. Tt is
1nsuff1c1ent to produce a sentence that
is merely capable of be1ng 1nterpreted
in the way you want; the sentence will
be sufficient only when it demands that
most readers assent to the i interpretation
you intend to convey.

The legal reader is
often partially or
wholly hostile.

That control of the interpretation
process can be gained by knowing what
most readers are likely to do with the
prose you give them. Knowing what
readers expect to find where in a sen-
tence depends on understanding the

“reader expectations” this series of ar-

ticles has been exploring. .

Ihéve room here to explore one fur-
ther issue. I have briefly mentioned the
process of arranging your thoughts in
an outline before writing. Many of us
were taught to do this in grammar school
and high school. After you get your in-

formation, you make a carefully lettered

and numbered outline, from which you
then generate your prose. Early in my
consulting career, lawyers—es pecially
lawyers in their 50s—would approach me

in private to ask if it really is necessary
to make such a carefully constructed
outline before writing. There were two

possible answers the questioner might

find distressing: One was “yes”; the other
was “no.” “Yes” was painful to those who

had not made a single outline since grade

12; “No” was painful for those who had

spent 9 percent of their career making
such outlines and then disposing of them

50 no one would know they had been cre-
ated. In both cases, the questioners were

Wondermg if their careers might have

blossomed a good deal more had they
known “the truth” about outlining.

My answer to all such questioners: It
is absolutely essential to makea carefully
numbered and lettered outline of your
writing ifyou cannot write without one,
Otherwise, don’t bother. No one cares.
No one is going to give you “credit” for
having made the outline if the final prod-
uct was not successful. Over- -outlining
can be really debilitating, The rest of the

writing process might then be limited to -

filling in the missing parts for those out-
lined sentence fragments and eradicating

all the numbers and letters. That is the

process that produces all those mind-
numbingly dull and pedestrian student
papers. Teachers like outlines, Clients

like results.
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Onthe Papers

THE IMPORTANCE OF
STRESS: INDICATING
THE MOST IMPORTANT
WORDS IN A SENTENCE

GEORGE D, GOPEN

The suthor is professor of the practice of rhetoric at Duke University.

Have you heard the advice, “Write
the way you speak”? It is bad
advice.

When you speak—and especially
when yvou speak in court—you have a
wimber of ways you can demonstrate to
your listeners which of your words you
would like them to emphasize the most,
Youcan wave your hands or use bodylan-
guage. You can pronounce a word at a
higher decibel level than its neighbors,
You can vary your sound—higher or low-
er, softer or louder, faster or slower. But
onApaper,_ all these indications of émpha-
sis disappear. You areleft only with word
. chéice and word placement.

Yb’u, beingthe author, know whatyou
wanted to say. You look at your sentence:
It seems obvious to you how it should be
performed” by any reader. But an author
is aften the worst person in the world to
estimate how others will read a sentence.
Itis insufficient for you to construct sen-
tences that can be interpreted the way
you want. Yot must construct them so a
huge percentage of your readers will

fublished in Litigation, Yolume 38, Number 1, Fall 2011, © 2011 by the Amerlcarn Bar Association. Re

actually interpret them correctly. We all
understand the importance of making
the best possible decisions concerning
word choice; but, surprising though it
may seem, word locationisa far more im-
portant tool to master. How can you ma-
nipulate the placementof wordsto signal
to' your readers when they should be
reading a particular term with special
emphasis?

It would be nice, would it not, if we
were allowed to print all such to-be-
emphasized words in red? Take, for ex-
ample, the sentence used in teaching typ-
ing: “The quick brown fox jumps over the

" lazy dog.” If I told you there was only one

word in that sentence upperniost in my
mind at the moment, what would be your
chances of guessing that word correctly?
Given that there are seven important-
looking words, your chances would be
close to one out of seven, or 15 percent.
How would your chances improve if I
were to print that word in red? Or even
justinall caps?

The quick brown fox jumps over the
LAZY dog.

Now vou could hardly mistake what
was most important to me, If T were to
speak the séntence to you, T could empha-
size “lazy” with my voice; but on the page,
that emphasis cannot be “heard.” Tt must
somehow be made apparent to the ere.

WhatifIwere to rewrite the sentence
like this: The quick brown fox can jump
over thedogbecause the dogislazy.

Now more than 90 percent of reéaders
might guess that “laziriess” is fore most in
mymind. This is a phenomenon peculiar
tothe English language.

We value any moment in a sentence
when the grammatical structyre comes
tod full halt. T call such a location the

“stress position.”

A period always accomplishes this
clos Lli'e; butthe same effectisrealized by
any properly used colon or semicalon, Tt
can never be created by a comma, be-
cause there are too many different sig-
nals a comma can send, We alwayshave
to go beyond a comma to find out what
kind of pause it is asking us to mé.ke.
Commas never signal ful] syntactic
closure,

Hereisan e;‘:ample I have used with
thousands of students and clients. to
teach the efficacy of the stress position:

#

As used in the foundry industry,

“turnkey” means responsibility for the

satisfactory performance of a piece of
equipment in addition to the design,
manhufacture, and installation of that
equipment. P etal. agree that this def-
inition of turnkey is commonly under-
stood inthe foundry industry..

Takeamoment to underline any words
inthese two sentences that you think the
writer might be wanting you to stress.

WhenTIask asfew asadozen students
or clients to do this, all of the following
terms get underlined by someone: found-
ry industry; turnkey; responsibility; sat-
isfactory performance; design, manhufac-
ture, and installation; P et gl

Note that “a piece of equipmeh{é 0
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tomake this list; and yet, that is the term

that occupies the first sentence’s sole

stress position. The author had only one

opportunity to indicate his most signifi-
cant words, and he blewit. As aresult, he

left all of us guessing: and in agroup ofa

dozen people, almgst everyone will

choose a different assortrment, Evervone

thinks he or she has successfully made

sense of the sentence; but often not asin-
gle person has corréctly guessed what

was in the authcr’s mind. Here is the ex-
ample again, with his sole inténded em-
. phasis printed in all caps:

As used in the foundry industry,
‘turnkey” means responsibility for the
SATISFACTORY PERFORMANCE of
apiece of equipmentin addition to the
désig‘n, manufacture, and installation
of that equipment. P et al. agree that
‘thisdefinition ofturnkey is cornmonly
understood in the foundry industry.

In my experience, in a lecrure hall
filed with 200 people, no more than four
will have underlined “satisfactory per-
firmance” and only “satisfactory perfor-
mance.” The failure of communication is
thatsevere.

Note that no term in the second sen-
tence of the ek_ample isin caps. Any such
sentence should not be a sentence, Its in-
formation should be tucked into some
other sentence—and nét in a stress
position. :

When is a sentence too short? When it
s no viable candidate fof the stress posi-
ton. When isa senterice too long? When it
hismore viable candidates for stress posi-
tions than there dre stress positions. It
matters not how many words a sentence
contains. Tt matters a great deal that the
umber of stres‘s-wofthy terms is the
same as the number of stress positions.

You have probably heard the advice,
“lomake a sentence better, make it short-
&' Forget it. It is wrong. Here is a good
replacement for it: To make a seritence as
good as it can be, make sure that the

You are your client’s
advocate. Your prose
must act as your

advocate.

inforrnati_on Youwish thereadertg stress
always appears in a stress position—next
to a period, colon, or semicolon. (ITwillre-
turn to the use of the colon and semicolon
inafuturearticle)
AmTsuggestingthatifour author had
only transported “satisfactory perfos-
mance” to the end of a single sentence,
most readers would have uriderstood his
intentions? Yes, Here is one possibility:

AsPetal. agree, the foundry industry
uses the term “turnkey” to éignify re-
sponsibility not only for the design,
'manufacture, and installation of a
piece of equipment but also for its sat-
isfactory performance.

" Now more than90 percent of readers
will get his message.

What if P et al’s agreement had also
been something worthy of stress? Then
we might create a second stress position,
justfor that: )

Petal. agree: The foundry industry
uses the term “turnkey” to signify re-
sponsibility not only for the design,
manufacture, and installation of a
piece of equipment but also for its sat-
isfactory performance.

What if the other three functions
(“design, manufacture, and installation”)
were also worthy of stress? Then we
might create an additional stress position
for them:

P etal agree: The foundry industry
uses the term “turnkey” to signify re-
sponsibility forapiece ofequipment’s

design, manufacture, and installa-
tion; but the industry also uses the
term to indicate responsibility forits
satisfactory performance,

Important news: Lqcating the stress-
worthy information of a sentence else-
where than inastress position is the sin-
gle most widespread and crippling
problem in professional English writing
today. Of the 245 MDs and PhDs T have
worked with ata prominent federal agen-
cy, only one did not suffer from this epi-
demic problem.

- Most judges will read your brief only
once. Areyouréally content to have them
guessing—sentence afrer sentence—what
word or words they should be emph asiz~
ing? You are your client’s advocate. Your
prosemustactas your advocate,

This isneither a mechaniea] nor a cos~
metic concern. Because it involves the
core of your thinking in any sentence,
voucan “repair the damage” only byre-
entering your thought process and in-
quiring, “What s the most important
thiﬁg T'wanttosay here?” Ttis notan easy
fix. ff you habitually put the important -
thing some place other than the stress
position, your habit will persist unless
voufight against it, consciously and with
substantial mental energy.

Begin by using this new advice as are-
vision tactic. Write your sentence as you
normally would. Then go back and ask
yourself which word or words youwould
printin red orin caps if allowed to doso.
Get those words right next to a period,
colon, or semicolon. Try it. Youwl] lile it.
So will vour readers,

One last concern: When should you
use artificial emphasis—italics, under-
lining, caps, bold, ete.? Use it whenever
the nature of our grammar makes it
impossible or awkward to get the em-
phatic word nextto a colon, semicolon, or
period. For examples, see all the itali-
cizedwordsinthis article. x
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Onthe Papers

HOW TO OVERBURDEN
YOUR READER:
SEPARATE YOUR SUBJECT

FROM YOUR VERB

GEORGE D. GOPEN

The sauthor is Professor Emeritus of the Practice of Rhetorie at Duke University.

We should stop evaluating the readability
of our sentences by looki'pg at the combi-
nation of the meanings of words and look
instead at the structure in which the
words are assembled. Take this sentence,
for examiple:

1a. The trial court’s conclusion that the
defendants made full disclosure 6f all
- relevant information bearing on the
value of Knaebel’s stock is clearly
erfoneous. '

The sentence is hard to read. Why? It

feels long, buit not because it contains 24 .

words. Nor are any of its words unfamiliar,
Itis hard to read because of its structure.
Its verb. (“is”) is separated from its subject
(‘conclusion”) by 17 words—71 percent of
the sentence. Thisisa burdensome wait
because of the reader’s expectation that
every grammatical subject will be followed
almiost immediately by its verb.

The subject tells us who is doing the ac-
tion; the verb tells us what is happening,
Those two pieces of information need to
be experienced together. In our reading
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process, we need to “hear” them rever-
berating at the same silent decibel level.
Waiting forthe verb to appear is like wait-
ing for the second shoe to drop. If that ar-
rival is delayed long enough, eventually it
commands all available attention.

As aresult, anything that interverigs
between subject and verb is read ss inter-
ruptive, Ifthe interruption is briefand eas-
ily distinguishable, it causes no problem:

SUBJECT, however, VERB. ...

Ifit is slightly longer, but digestible in
one gulp, itstill will not be likely to over-
burden us:

SUBJECT, excepton Tuesdays, VERS..,.

If, however, that interruption grows
to great length, we begin to grow weary
under the burden of continually having
to wait for the verb’s arrival:

SUBJECT, excepton Tuesdays, but not
ifitisraining, unlessithad also rained
onthe previous Monday, VERB....

Butworst of all is the case when the in-
terruptive material is the information the
writer wanted us to emphasize the most, Tts
structural location tells us one thing—*“Don't
pay much attention to me because you're still
waiting for the verb to arrive”; but the authoy
intends thatinformation to be shouting, “Took
atme! I'm the most important thinghere!” That
isthe most serious problem with sentence (1a)
and thousands of sentences just Tike jt.

The moment we read the grammatical syh-
ject “conclusion,” we gear upto experience the
arrival of its verb. But instead of the verb, we
geta }‘that”.claltlse. Durring the reading of the
“that” clause, much ofour réading energy misst
beset aside to continue anticipaﬁng‘tbe arrival
of the mainverh,

‘Butwithin the interruptive “that” clause, we
encounter a second subject-verh combination,
When that subordinate subjectappears, we for-
mulate asecond verb-arrival expectation—this
time for the verb of the “that” clanse. We are
now dealing with two expectations aimed at
the arrival of two Separate verbs, the second of
which must arrive first. Thatis a complicated
readingtask,

When that second verb finally arrives, so
long awaited, it tells us tothing that we did
not already know about the subject. Then we
encounter a negative label, “cleeiﬂy erroneous,”
and the door slams shut. We realize that what-
ever the sentence was meantto comniLLnic,ate,
we have missed it

We tend to blame ourselves for such a lack
of comprehension, T that describes you, then,
please, stop feeling bad. The fault here is not
yours, but the writer’s. Ifyou have been paying
amodicum of atterition to a sentence but find
its sense imperceptible even thdﬁgh its words
arerecognizable, it is most likely the fault of the
writer. Perhaps all the necessary wordsare on
the page, but they do not appear in the proper
structural locations to send youthe necessary
instructions for the interpretive process.

We'can repair the dainage easily enough:
Just move the verb next to jts subject and

‘reconstruct further as seems necessary.

For our sample sentence, we can move the
main verb, “Is,” next to its stbject, “conclusion.”

Therevision of the first clause:
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1b. The trial court’s conclusion is clearly
erroneoQus.. .,

“Is"is the verb; but is it the action? The
author told me he intended two actions—
‘eonclusion” and “erroneous”—thé sécond of
wﬁich was more important than the first, We
cansignal that to the reader‘by making them
bothvetb forms, but giving the main verb over
tothemor'e importantaction:

Ic. 'ff_he trial court clearly erred in conclud-
ingthat. “i.

Notice how we are now free to pay full at-
tention to whatever comes after the “that We
areno longer ilolliing something in reserve,
waiting for & main verb thathas yet to arrive,
Wealso are now informed that we should color
everything in the “that” clause stupid.

Wemust understand, however, that version
(19isnot necessarily the “right” version, or
eena“better” one. It certainly is stronger in
theforce of its accusation of the court’s error,
butthere are times whensuch strerigth can be
adrawback. What, for instance, if the writer
will ﬁa‘ve to appear in front of this court two

. fuonths 1ater to afgue adifferent ¢ase? Under
that condition, “The trial court clearly erred
inconcluding; that...” could nowbe too strong.
Tnsicha case, 'What could we do?

The court had done two actions: (1) it had

“cred"which it was not suppose’d to do, and
@ithad “concluded,” which it was supposed
todo. To soften the accusation, we could shift
thefocus to the more acceptable aétion by
miing “concluded” the main verb, We would
réduce the inappropriate action to the gram-
mitical statits of an adjective:

1d. The trial court erraneously concluded
that....

Thisis softer than (10).

Might-thete be a situation in which (d) is
still oo harsh? If so, to soften it even further,
adimarshmallow: We could have the court
domthing, by not allowing it to bé the gram-
matical subject. We cotld put the blame on
the‘conclusion™:

1b. The trial court’s conclusionis clear-
Iy erroneous.... ’

Let us turn now to the contents of the -

“that” clause: '

. . . that the defendants made full dis-
closure.., '

Once again thé author had failed to com-
municate to us the action by announcing itin
the verb. The defendants did fiot “make” any-
thing; they “disclosed” something-or failed

. todiscloseit. ‘We can make that action clearer

by makingit the verb:

le. ... fhat the defendants fully
disclosed. ..

If we opt for the strongest version of the
initid] clause, here is our complete Tevision:

1f. The trial court clearlyerred in conclud-
ing that the defendants fully disclosed
everything they knew that was relevant
to the value 6f Knaebel's stock.

The cdnceﬁts communicated by sentence
) arenotas difficult as they appeared to
be in sentence (13). The séntence no longer

seemslong, even though ithas the same num-
ber of words asthe original. The big differ-

- ence: Sentence (If) does not misuse reader

energy by mis-lo caﬁng its information. To
experience how powerful that mis-location
canbe, read onceé again the original seritence
(Qa), noting how difficult the sentence re-
mains, eventhough we'have justspentagreat

deal of energy contemplating its conterits:

1a. The trial court’s conclusion that the

defendants made full disclosuré of all rel-
evantinformationbearingon the value of
Knaebel's stock is clearly erroneous.

Aslong as we have to wait for the arrival of
the verb, we cannot be paying enough appro-
priate attention to the intervening material.

There are two additional reasons ah
reads with so much more ease than (12):

* In(lf),no piece 6f information arrives for
whichwe are not already somewhat pre-
pared;and

¢ The arrival of every new word séems to

“lean forward” with possibilities as to
where we might go from here,

These are two benchmarks of good, clear
writing. To demonstrate how these function
insentence (if), here is a s_lowrmoyion replay
of how a reader.well might experience the
interpretive j ourney:

The trial court. ., .

(“Well, what did they do 2

clearlyerred... .

(“Made a mess of things, did they? How

did theydo that?”)

bnoicliding,

(‘In conchiding what?”)

that thedefendants ...

(And whatdid they do?”)

fully disclosed vee

(‘Whatdid they disclose?”)

everythingtheyknew, .,

(Knew? Aboutwhat?”)

that wasrelevant. .,

(Relevarit towhate”)

tothevalue of Knaebel's stock.

(A, yes>)

Important: Tamnot suggestinga new rule
thatwe should never interruptbetween a
subject and its verb. Rather, Tam indjcating
that whenever you do this, the hfervening
material will be read wwith far less emphasis,
Sometimes that is to be desired.

2a.Youmaynever, excepton Sunday, park
inthe Alot.

2b. Youmaynever parkintheAlot, except
on Sunday.

Sentence 22) undercuts the exception;

sentence (2b) emphasizes i, Reader expecta-

tionsshould serve you not as riles, but rather
as tools, u
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On the Papers

CONTROLLING
CROWDED SENTENCES

GEORGE D. GOPEN

The author is Professor Emeritus of the Practice of Rhetoric at Duke University.

High school students can continually get
all As on essays if they construct one-
clause sentences and put them in an or-
der so that teachers will be able to infer
the logical connections that assumably
connect thém. This works well because

teachers almost always know more than

the students about the topic athand, But
professionals, especially lawyers, are

usually writing for audiences that do

not yet know all the writer has to 5ay.
Professiona}lg are people paid to articu-
late the necessary connections.

Lawyers cannot tell judges, “Here are
the fa‘cfs; here are some precedents; we
win.” The other side might well be able
toturn in the identical brief, leaving the
judge to figure itall ot for herself. My fa-
vorite appellate judge claimed that about
95 perceﬁt of the briefs submitted were
of almést no help to her in the decision-
making process.

Having gotten all the right compo-
nents into a single sentence, lawyers
believe that all that material will be re-
assembled in the reader’s thind just the
way the author intended. The opposing
Iawyér, however, might well be able to
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demonstrate how the same sentence fits

his case perfectly. The question then be-
comes this: How can a wtiter control the

use to which the reader will putall the

semantic material assembled into a long,
informéfion-p acked sentence? There are

answers to this question, some of which
wé deal with here.

Tuse as my example a sentence from
page 1121 of the textbook Constitutional
Lawby Edward Barrett Jr., and William
Cohen (Foundation Press 1981)—a book
I chose at random from my shelves and
a page to which I opened at random. In
other words, these principles will dpply to
any multi-clause sentence you can find, At
issue was the case of Whitney v. California,
274 U.8. 357 (1927). The defendant was
Anita Whitney, who in 1919 had joined
the new Communist Labor Party. She
was a delegate to a convention to orga-
nize a California branch of the party.Our
sample sentence from the textbook follows:

la. There she supported a resolution
which would have committed the orga-
nizationto the use of peaceful and lawful
methods of change, but this resolution

lostand the convention adopted a pro-
gram resembling Gitlow’s T.eft Wing
Manifesto,

(Note: Benjamin Gitlow (1891-1965) was
a prominentsocialist who helped to found
the Communist Party, U.5.A. A fter years
as a leading American communist, Gitlow
found himself so at odds with Stalin’s gov-
ernment thathe transformed himselfinto
a right-wing Conservative, writing two
books that became highly influentiad ip
the McCarthy movement against commu-
nism. But at the time of the convention at-
tended by Whithey, hé was a far left-wing
communist,)

. Whjtne;y had be_en found gﬁilty of help-
ing to eriminalize syndicalism. J; ustice
Brandeis (joined by ustice Holmes) wrote
amemorable concurring opinion, warning
that freedom of speech issues were involved
in Whitney’s support of “peaceful and law-
ful”.actions.

Theissue at hand for us, however, is not
one of free speach byt rather of clear and
convincing writing. Qur example seritence
confains three major facts:

* Whitney was Supporting “peaceful and
lawful mhethods of change»”
* Herresolution lost, .
* Gitlow’s far more extreme manifesto
" won,

The example sentence, however, con-
tains only one stress position—that created
by thesentence’s period. (For a discussion
of the nature of the stress position, please
see my earlier article on the subject in
LITIGATION, Vol. 38, No. 1 (Fall 2011),at 20—
21) Asstress position is any moment of full
syntactic closure. This oceurs at any prop-
erly used period, colon, or semicolon, Itcan
Never occur at a comma, The occupant of
the stress position tends to be whatareader
will perceive as being the sentence’s most
stress-worthy material. Tts location there
has the same force as if thgse words had
been printed in red, bold, italics, or capital
letters. As aresult, the example sentence
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above (for most readers) calls our attention
tothe victory of the Gitlow manifesto above
therest of its contents.

What if that was not the authors’ inten-
tion? None of their words, nor their f:icts,
would be incorrect; and yet most readers
would read the sentence in a way that was
notin accord with the authorial intention.
Aswriters, we have effective ways to control
what most readers will tend to eniphasize.
These wys are not 100 percent sittefire. Any
aid pro-communist or anfi-communist or

free-speech reader might well find what he

orshe wants to find. But for the 90-plus per-
cntof the readers who are trying their best
tounderstand what the authors are trying
tosay, the reader expectations about giving

ettra emphasis to materialin stress positions

will carry the interpretive day.

Again—no “rules” here. Each of the revi-
sions that follow here will affe¢t most read-
asmost of the time—which is a great im-
povement over letting the readers figure
authow to assernble the 36 words for them-
stlves. Many Plain English experts claim a
sentence is too hard to read if it exceeds 29
woids. That is wrong. After 29 words, sen-
tences just bécome harder to write. Clear
witing can produce clear senterices of well
nore than 100 words.

Solet us Iook at four revisions of this sen-
tence, each of which controls reader empha-
ssby manipulating the placement of infor-
Amatior; in stress positions.

Variation No. 1

Iithe authors wished us only to know cer-
tin facts existed, without their offering a
wy for us (at the momenf) to connectthem,
teywould do well to give each of the three
myjor facts its owwn, separate, and therefore
ptentially equal, stress position. They could
dithis by using the same punctuation mark
fireach—the period. This would result in
thiee separate sentences:

1b. There she supported a tesolution
which would have committed the orga-
nization to the use of peaceful and law-
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fulmethods of change. This resolution
lost. Instead, the convention adopteda
program resembling Gitlow’s Left
Wing Manifesto.

I do not hold with those who advise
“to make it better, make it shorter” The
brevity of these sentences is not their
strength; it represents rather their equal-
ity of weight and focus.

Vatiation No. 2

If, instead, the authors had wished us to
understand that Whitiey’s losing and
Gitlow's winning should attract our atten-
tion equally—even though the two state-
ments .abb'ut'ivi'nh}ng' and .l‘os.inAg add up
to the same result—then they could have
dccorded her efforta stress position by the
use of a colon. A colon followed by a main
clause (one able tostand byitselfas a sen-
tence) functions asakind of“equals” sign.
It states, “I'm saying the same thing again,
butina cfifferent way.” Inthese cases, the
colon should be followed bya capitai letter,
which warns the reader to expect a main
clause—and notjusta list of examples. (The
latteris the more commor use of the colon)

1c. There she supported a resolution

which would have committed the orga-
nization to the use of peaceful and law-
ful methods of change, but this resolu-
tion lost: The convention instead

adoptedaprogramresembling Gitlow’s

Left Wing Manifesto,

Variation No. 3

If, instead, the authors had wanted to subject

her efforts to amere supportingrole, saving
the so0le eniphasis for the Gitlow triumph,
then they could have done the following:

¢ Demote the material on her to some-
thingless weighty than amain clause.

* Mark the end of the information on her
efforts by a comma, which lacks the
power to create a stress position.

1d. Whitney having failed inher resolu-
tion torequire peaceful and lawful meth-
odsof change, the convention adopteda

programresembling Gitlow’s Left Wing
Manifesto.

Variation No. 4

If, instead, the authors had wanted to pres-
ent us with a two-part narration, the first
of which deals with and stresses Whitney’s
efforts, and the second part of which spot-
lightsthe Gitlow victory, then summoning
a semicolon to produce stress for her sug-
gestion would give heér the “Part 17 of the
story; and the final period would then give
Giﬂow’s approach the victorious “Part 2 »

le. There she supported a resolution
which would have committed the orga-
nization to the use of peaceful and lawfyl
methods of change; this resolution hay-

. ingbeen defeated, the ¢onvention ad-
opted a program resembling Gitlow’s
Left Wing Manifesto.

Variation No. 5

If, instead, the authors had wanted to build
syipathy for Whitney, they could have given
her informationtwo stress positions instead
of one, drawing more attention to hey efforts.

1f. There she supported a resolution

which would have committed the or-
ganization to the use of peaceful and

lawful methods of change; but this

resolution lost. The convention instead

adopted a - progrdm resembling
Gitlow’s Left Wing Manifesto,

Aswe can see, these four marks of pune-
tuation—the period, the calon, the semico-
lon, and the comma—can be ysed by writers
to control how readers will go about assign-
ing function, weight, and prominence to the
same facts. Punctuation marks do these
tasks whether we intend them to or not. Tt 1s
important we control them to make readers
function the way we want them to function. u
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Onthe Papers

IMPORTANT:

AVOID

BEGINNING SENTENCES
WITH “THE COURT

HELD THAT .

GEORGE D. GOPEN

b))

The auth;)r is Professor Emeritus of the Practice of Rhetoric at Duke University.

-“The Court held that... . ” “The plaintiff
-alleged that.... This construction is

littered over the history of legal writing. It
does & great deal of damage to the reader’s
interpretation pracess. It usually shoitld be
avoided. Lawyers often tell me'they have no
problemn reading such a construction: That
théy have been doing it a]l their professional
lives. They irisist it does not obscure mean-
ing. They are rightin one sense only: Having
become s0 habituated to it, they do not per-
ceive the damage it does to them as readers,
sentence after sentence, This article explains.
that damage and howto ayoid it.

Background: Last summer jn these pages,
lexplained thatthereare only three units
of discotirse we need to control in order
to indicate to readers the various levels
of importande they should give our in-
formation—the main clause, the qualify-
ing clause (uy term), and the phrase. See
The Number Two Problern in Legal Writing:
Solved, 4.0 LT16. 21 (Sumimer 2014).

A main clause has both a subject and a
verb; it can stand by itself as a sentence, A
qualifying clause has both a subject and
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tpled or disseminated in any form or by any means or stored in an electronic database or retrie

verb but cannot stand by itself as a sen-
tence—usually because it starts with a word
like “althouigh” or “that” And aphrase has
abeginning and an end but lacks either a
subject or a verb or both,

The major significance of these dis-
tinctions: Readers value the information
in main clauses more than that in qualify-
ingelauses. Placing the sentence’s most im-
pbrtant information in qualifying clauses
makes it harder for the reader to perceive
the author’s intended meaning. The same
holds true for wasting main clauses on
unimportant information. Put these two
flaws together in one sentence—like one
that begins “The Court held that. . *—and
your reader quietly and unknowingly suf-
fers double damage.

1a. The Court held that the defendants
had not comnplied with the requirements
established in the original contractina
timely manner,

The problem with this sentence is not its
length but its structure. The main clause is

“The Courtheld X X in this case happens
to be awhole qualifying clause—everything
from “that” until the end of the Sentence.
Unfortunately for the reader, the qualify-
ing clause contains all the sentence’s most
important information,

If we can imagine a reader’s reading
process in ultra-slow motion, note what
happens when the reader reaches the
word “that”: The reader has to keép those
four initial words in mind—somewhere in
mind~ali the way to the end of the s entence,
Otherwise, the sentence cannot reach its
full syntactic conclusion. The energy the
readeruses to do this is energy thatshould
have been réserved for reading the impor-
tant information that follows.

What to do? Demote the main clause to
aqualifying clause; promote the qualify-

‘ing claise to 2 main clause. Then the im-

portant information will be located in the
unitto whichwe naturally pay our greatest
attention. ’

While this may sound highly technical,
and probably difficult to accomplish, it is
usuallyquite a simple revision. In this case,
demote “The Court held that” from main
clause to qualifying clause by changing it
to*Asthe Court held.” This allows you to
getridof the “that” (Think of it as a four-
letter word)) What used to be the qualifying
clause, né longer burdened byitsbeginning
with “that,” now becomes the main clause,
with no further revision required:

1b. As the Court held, the defendants

had not complied with the re quire-
ments established in the original con-
tractinatimelymanner,

Notethe difference in the use of reader
energy. When we get to the comma after
“held,” we can toss away the whole four-
word qualifying clause that preceded it
(“As the Court held . . 2; inturn, that al-
lows us to summon a fresh “here comes
the main clause” breath of energy for the
new main clause. Our energies are prop-
erly summoned and efficiently expended.
The unimportant material is treated as
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unimportant; the important material is
read with focused emphasis.

Sometimes the wasted main clause at
thebeginning can be demoted all the way
down to the level of a phiase:

2a.The plaintiffs alleged that the defen-
dants had nét complied with the require-
ments established in the original con-
tract in a timiely manner,

“The plaintiffs alleged X” can be reduced
teaphrase by the elegant replacement of
the verb “alleged” with its related nomi-
nalization, “alfegations”:

2b. According to the plaintiffs’ allega-
tions, the defendanis had not complied
with the requirementsestablished in the
original cOntractinatimely manner,

Nominalizations are often the scourge
oflegal writing—but not here. In a previous

wlumn, T spent a good deal of time warning

about the use of ﬁominalizations—-a techni-
alterm for nouns related closely to verbs.
See Ensuring Readers Krow What Actions
- Are Happening in Any Senterice, 38 LITIG,
15(Winter 2012). Like most things in life,
nminalizations should be judged neither
go'oci norbad in and of themselves, but only
mthe basis of the context in which they
mpear. As I explained there; nominaliza-
tins usually do damage when they usurp
theaction from theverb.
For exarnple:

3. The CEO madeadecision to conduct
areview of the matter,

if the author of this sentence intend-
edthe italicized words to be its main ac-
tims, the mominalizations make those ac-
tins harder to identify. The main verb is
wisted on “made.” The CEO wasn't “mak-
ing” something. “To conduct” sounds sus-
piiously like an important action, éven
tugh it is a Second-class verb form—
mta main verb, but merély an infinitive.
Iisounds more action-packed than the

nominalized word “decision”—although,
according to the author, it was not intend-
ed to be.

To make the actions more immediately
and miore easily perceivable, we need only
change the nominalized action words into
verbs:

3b. The CEO decided to review the
matter,

However, if the CEO notices a growing
discontentamong people who percéive her
as increasingly tyrannical, she might do
well to opt for the (3a) version, in which the
actions are softened and undercut. The @b
versionis ot “better” than (3a); it just does
things dlfferently Your rhetorical needs
should dictate your rhetorical choices.

So changing (2b) to read “According to
the plaintiffs’ allegations” unplugs the ac-
tion-type enetgy emitted by the (25) version,
which began “The plaintiffs alleged that. .

. » We wanted to undercut the enérgy on
“alleged,” sending the verbal, action-type
energy forward to “had not complied.”

2b. According to the plaintiffs’ allega~

-tions, the defendants had not complied
withthe requiréments estzblished in the
original cantractina timely manner,

Hereisagood use of nominalizations.

There isyet 4 further good achieved by
both revisions (Ib) and (21). A multi-clause
sentence appeéars tomrost readers as being
the story of whoever orwhatever shows up
as the subject of themain clause. (For a full-
erdiscussion of this see my column Whose
Story Is This Sentence? Directing Readers’
Perceptions of Narrative,381.1716.17 Spring
2012)). Here again is example (1a):;

la. The Court held that the defendants
hadnotcompliedwith the re quirements
established in the original contractina
timely manner.

Because “the Court”is the subject of the
main clause, the sentence askstobe read as

thestory of the Court, When we revised the
sentence, that changed:

1b. Asthe Court held, the defendantshad
not complied with the requirements eg-
tablished in the original contractina
timelymanner, .

Now the subject of the main clause is

“the defendants,” whose story the sentence

really intended to tell.

SoarnTheadingin the direction of a new
rulethat says never begin a sentence with
a short main clause followed by a nuch
longer “that” clause? No. T have only one
rule (other than the gramniatical rules,
‘which are rules—wrong-headed though
they sometimes managéuto' be)That r‘ﬁ'le '
i5 “NO RULES.” Any rule you have heard
about producing good writing is wrong at
leastsome of the time. Some of our most
hallowed pleces of writing advice, rigidi-
fied into rule-ish demands, are outright
outrages:

Avoid the passive. (Wrong) (For a dis-
cussion of this, see my column, Why the
Passive Voice Should Be Used and
Apprecz'ated——NotAvoz'ded, 40 L1T16.16
(Winter 2014)) '

To make it better, make it shorter,
(Wrong)

To determine the quality of your sen-
tence, read it aloud. (Wrong)

Write the way you speak. (Wrong)

When weuld it be good writing to be-
ginasentence with “The Conrf held that
.+ ”?When “held” really is the mainac-"
tionyou want to feature. Tf youare trying
to distinguish between the Court merely
remarkingin dicta and the Court holding,
thena pair of sentences beginning “The
Court observed that. . » and “However,
the Court held that .. .» would do very
wellindeed. Context controls meaning, «
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¥
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Attorney Kenda}l Gray for Fifth Czrcult & Supreme Court

Aggeal
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Search
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Font Advice

Posted on Octaber 5, 2012 by Kendsll Gréy

I received en mqulry froma Ieader the other day asking
ahot fonts--a perfect excuse for a:xother a netd-er-rific

post on fonts and typography. He wrote:
Dear Appellate Record:

I continue to enjoy reading your blog. One”
question: What font do you prafer for your
appellate briefs? Do you use a different font

for trial cour‘ fi lings?

Signed,
The Fonts of San Francisoo
Providing advice on font choice isa grave .

rasnonsﬂjﬂ_*y for a blogger. Being a font tole modelis
even more daunhncr But we here at the Appellate

_ Record will not shir

To whom much has been given, much shall be requlred.
After the jump, the fonts we use and why.
So youwant to choose a font.

Congratulations, You have taken the first step.

No longer will you allow sofiware engineers at Microsoft decide what your br brieflooks like. No longer
will you be defaulting to their. .. Lhm . defaults.
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You wouldn't let someane with a pocket protector choose the suit you wear to oral argument. Why
would you let them choose how your brief looks? :

So now what? How do you choose a font? The answer to that questionis a.combination of what the .
court requires, what the court allows, how the font was designed, and odly & htcle bit of personal taste,

Just a couple of weeks agol encountered a stats supreme cou:t that-5t1l has arequu:ement Tor electronic
CopleS ona3l, 5 inch ﬂoppy disk in its fitles. Similarly backwa:cd, there are soms cotrts that dttially
require briefsin Couner font (*wretch*) or Tlmes New Roman, whlch isa homble c'home for bneﬁng

If the court allows you to choose & font 50 long as you comnply. with a font size reqmr.ement, think about
what you ars using the font for. For bnefs—-awhedler in the trial cotrt or the cotrt of appedls--you dre
writing with a relatively long line length, more like abopk than a ngwspaper. 50 choose a font that is
de&gned for books, not a font designed for the narow columns ofa newspaper like Times New Roman,

If you don‘t beh'eva me—believa the Seventh Cireut, Their website gitide to briefing says:

T ypographm decisions should be made fora purpose The Times of London
chose the fypeface Times New Roman to serve an audience lo oking fora
quick read. Lawyers don’t want their audience to read fast and throw the
document away; they want to maxiniize retentiori, Achieving that goal réquires
a different approach—different typefaces, different column widths, different
wiiting conventions. Briefs are like books rather than newspapers.. The

most important piece of advice we can offer is this: read some good boaks and
try to make your briefs more like them.
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Baskemlle, Bembo, Caslon, Deepdene Galhard, Jenson,
Ponhfex, Stons Serif, Trump Medmval, and Utopla are d

use Century Schoolbook, but not everyone has that on theu'ma Eaii '
firm, Book Antiquaisa safer choice. ;

Of course, ] use a diffefent font‘altogethe'r for headings. But 1S
» Hope that answers the question, and thanks for reading. &
' Tags: M@ﬂg . ’
Comuments '(3)Read fhrough and enter the discussion with the form at’ ﬂle'eﬁ q
.EQH_KMIJ.‘ 0cz‘ober9 20122:37PM o o
Presen‘czmon goes along way thanks for your work,

:Catherme Navemberﬁ 201211 J.?AM Lo

LA

;spch radicalisi. (No:6ng d15puted

k3

' will race fahe concepf, bitt how
would you make the case that usmcr 5 dlﬂ'eren:t fcnt far' headers 'wﬂl no’c énd Tiife us ’We Kriow It

:.Kendall Navember A 20_72 11 ZMM

. Cathenna Iuse two ;hmgs to argue m favor of my rachcahsm
Fi n'st, thetei is some refearch showmg sazs sen.‘f fon’cs read modera‘cely be’cter in headmrrs Check out
pamtmg with pnnt o

Second, common sense There 1s a reason why street srgns a.nd ﬁ:eeway 51gns and othet’ short bursts of
. declarative information are in § i fomt ._.Le g1bﬂ1ty Text must be readable but heaimcrs and

headlines must be Iegthe and' qmckly absorbecL Mumc d ﬁ'eeway szgn

Thanks for reading.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
City of Houston, §
Plaintiff; §
v. § Jury Trial Demanded
Towers Watson & Co., §
Defendant. §

Agreed Motion to Modify the Scheduling Order
Due to an Expert’s Serious Tliness

Per FRCP 16(b)(4), plaintiff City of Houston (the “City”) respectfully asks to extend
certain dates in the scheduling order by approximately 45 days and to obtain a new trial date,
This motion is necessary due to the unfortunate and unexpected potentially terminal illness of
one of the City’s two experts. This request is not made for the purposes of delay.

Defenda]aat Towers Watson & Co, (“Towers™) consents to the relief sought in this motion

and has agreed to the proposed schedule below.

The Court has the discretion to grant such an extension where good cause exists. See

FRCP 16(b)4); Betzel v. State Farm Lloyds, 480 F.3d 704, 707 (5th Cir. 2007).  Good cause
exists for this short postponement to allow the City to replace its expert where terminal illness

has required him to withdraw, and where Towers does not oppose the extension.

1
Status of Litigation

The City filed its Complaint on August 1,2014. Dkt. 1. A scheduling order was entered.
Dkt. 28. Towers filed a motion to dismiss, and the parties agreed to stay discovery while the
motion was pending. Judge Harmon denied Towers® motion on September 23, 2015, Dkt. 35,

and the parties then consented to trial and all proceedings before Judge Stacy.

4833831v1/014161
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As the parties proceeded with docurent discovery, the parties requested (and this Court
granted) two additional agreed modifications to the scheduling order to accommodate difficulties
presented by the confidentiality requirements of certain necessary third-party documents. Dkt.
52, 71. The most recent June 20, 2016 Docket Control Order (“DCO”) set this case for trial on
October 31, 2017, set the deadline for the City’s expert disclosures to February 20, 2017, the
deadline for Towers’ experts to April 17, 2017, the deadline for discovery cutoff to May 23,
2017, and the deadline for dispositive briefing to July 31, 2017. Dkt. 71.

Because no depositions had yet taken place by early January 2017, the parties extended
by one month the expert disclosure dates for both parties, as well as the final discovery cutoff,
without changing the trial date. By the parties” agreement, the City’s current expert disclosure
date is now March 22, 2017, Towers’ expert disclosure date is May 17, 2017, discovery is set to
close on Jﬁne 22,2017, and all other dates remained unchanged.

The parties have taken 11 depositions in the last six weeks, more depositions have been
scheduled, and the parties are cooperating diligently to complete fact discovery.

1.
Expert’s Serious Tllness

This motion concerns one of the City’s two eXperts, an actuarial expert with opinions on
liability-related issues such as the standard of care and Towers” work and professional
negligence in preparing actuarial analysis related to the Houston Firefighters’ Relief and
Retirement Fund (“HFRRF”). The expert’s opinions would have aided the jury’s understanding
of the accepted standards of actuarial practice that apply to Towers’ communications, work, and
analysis related to HFRRF, and the extent to which Towers did or did not comply.

On February 28, 2017, this expert told the City’s counsel that he is suffering from a

terminal disease that has worsened to the point that his health now prevents him from preparing

2
4833831v1/014161
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his opinions and expert report in this matter, that his illness has precluded his ability to review
necessary materials and to give 6pin1'ons, and that his availability and ability to appear at a
deposition or at the October 2017 trial is highly unlikely due to the progression of his illness.

The City promptly undertook to retain a replacement expert whose schedule allows for
appropriate review of the relevant materials and time to evaluate and provide opinions in the
same areas that the original expert was to address. This replacement expert also is a highly
credentialed pension actuary.

The City regrets having to report this situation to the Court, The City has conferred with
Towers and appreciates Towers’ expression of concern for the expert and‘ agreement to modify
the schedule subject to the Court’s approval.

II0.
Agreed Extension of the Scheduling Order

The parties have agreed on these proposed dates for a third amended DCO, subject to the

Court’s schedule and approval:

Event Current deadline Proposed deadline o
City’s expert reports Wed., March 22, 2017 Mon., May 8,2017 -7
Supplements to Sun., May 28,2017 Sun., May 28,2017 ..~ = .
interrogatory responses R O
(confirmed in writing, but A

not in the Court’s order) Ty TR
Towers’ expert reports Wed., May 17,2017 Fri., June 30,2017 . .- - -
Discovery Cutoff Thurs., June 22, 2017 Tues., Augist 1,2017 . .
Dispositive Motions, Mon., July 31,2017 Fri,, September 15,2017 .- -
including Daubert motions | - BRI
Non-dispositive motions Fri., September 15, 2017 Thurs., Noyember 2, 2017

Joint pre-trial order Fri.,, October 13, 2017 Mon., December 18,2017

Trial : Tues., October 31, 2017 January 16,2018 * . '

* If the Court’s schedule permits, the City respectfully requests (and Towers consents)

that this case be set for trial on January 16, 2018. Two of the City’s attorneys (Harrison and

3
4833831v1/014161

193




Document 94  Filed in TXSD on 03/17/17 Page 4 of 5

Kaplan) are set for what is expected to be a two week jury trial starting February 26, 2018 in the
Eastern District of Louisiana, and an early January 2018 trial date in this case should avoid a trial
conflict.

+ This Court has broad discretion in managing its docket pursuant to FRCP 16(b)(4). This
extension of deadlines by approximately 45 days will facilitate the completion of necessary

discovery and avoid prejudice to the City based on circumstances outside its control, with only

minimal postponement of the current schedule, The City brings this agreed motion in the interest -

of justice, not for delay.

IV.
Conclusion

The City respectfully requests that the Court grant this motion. A proposed Order is
attached.
Respectfully submitted,
SUSMAN GODFREY L.L.P.

/(s Geoffrey L. Harrison

Geoffrey L. Harrison
Attorney-in-charge

State Bar No. 00785947

S.D. Adm. #16690
gharrison@susmangodfiey.com
James T. Southwick

State Bar No. 24001521

S.D. Adm. #21854
jsouthwick@susmangodfrey.com
Alex Kaplan

State Bar No. 24046185

S.D. Adm. #602421
akaplan@susmangodfrey.com
Abigail C, Noebels

State Bar No. 24083578

S.D. Adm. # 2209468
anoebels@susmangodfiey.com
1000 Louisiana Street, Suite 5100

4833831v1/014161
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Houston, Texas 77002-5096
Telephone: (713) 6519366

Fax: (713) 654-6666

Counsel for Plaintiff City of Houston

Certificate of Conference

Counsel for the City (Geoffrey Harrison) conferred with counsel for Towers (Alex Romain) on
March 14, 2017 (in person) and on March 15, 16, and 17 (by phone or email) regarding the
matters set forth in this motion, and Towers consents to the relicf sought in this motion.

/s Geoffrey L. Harrison
Geoffrey L. Harrison

Certificate of Service

I certify that on March 17, 2017, a true and correct copy of this document properly was served on
counsel of record via electronic filing in accordance with the USDC, Southern District of Texas
Procedures for Electronic Filing,

(s Geoffrey L. Harrison
Geoffrey L. Harrison

4833831v1/014161
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

CITY OF HOUSTON, TEXAS,
Plaintift,

V. T

TOWERS WATSON & CO.,

- Defendant.

ern District of Texas

ENTERED
June 20, 2016
David J. Bradley, Clerk

[PROPOSED] SECOND AMENDED SCHEDULING ORDER

1. MOTIONS FOR LEAVE TO AMEND PLEADIN GS
AND JOIN NEW PARTIES will be filed by:
Party requesting joinder will funish copy of this
Scheduling Order to new parties.

2 EXPERT WITNESSES for the plaintiff wiil be named
and a report of the experts” opinions fumished by:

3. EXPERT WITNESSES for the defendant will be named
and a report of the experis’ opinions furished by:

4. DISCOVERY must be completed by:
Counsel may, by agreement, continue discovery beyond the
deadline, but no continuance will be granted because of
information acquired in post-deadline discovery.

5. DISPOSITIVE MOTIONS including Daubert mations
will be filed and served by:

6. NON-DISPOSITIVE MOTIONS will be filed by:

7. JOINT PRE-TRIAL ORDER will be filed by:
Plaintiff is responsible for filing the Prefrial Order on time.

8. TRIAL is set for 9:30 AM

1/11/2016

—_—— ey

2/20/2017

4/17/2017

5/23/2017

7/31/2017

9/15/2017

10/13/2017

10/31/2017

Signed at Houston, Texas this &2 day of L S

, 2016,

Fees3 .

FRANCES H, STACY

UNITED STATES MAGISTRATE JUDGE
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United States District Court
Southern District of Texas

ENTERED
. March 27, 2017
IN THE UNITED STATES DISTRICT COURT David J. Bradley, Clerk
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
City of Houston, §
Plaintiff, §
v, § Jury Trial Demandea
Towers Watson & Co., §
Defendant. §
EROPOSEDLThird Amended Scheduling Order -
I EXPERT WITNESSES for the plaintiff will be named and a report
of the experts” opinions furnished by: May 8,2017
2. SUPPLEMENTS TO INTERROGATORY RESPONSES for both
parties furnished by: May 28,2017
3. EXPERT WITNESSES for the defendant will bs named and a
report of the experts® opinions furnished by: June 30,2017
4, DISCOVERY must be completed by: August 1,2017
Counsel may, by agreement, continue discovery beyond the deadline,
but no continuance will be granted because of information, acquired
in post-deadline discovery.
5. DISPOSITIVE MOTIONS including Daubert and other expert
challenges will be filed and served by: September 15,2017
6. NON-DISPOSITIVE MOTIONS will be filed by: November 2, 2017
7. JOINT PRE-TRIAL ORDER will be filed by: December 18, 2017

Plaintiff is responsible for filing the Pretrial Order on time,
8 ——-DOCKEF CALT issetfor 130 Bk /4
‘ LD Rt
9, TRIAL is set for-the-gﬁe-weéks-staﬁing:- W/éc 20/ 8

SIGNED at Houston, Texas this <~ 7 day of L L7
“Hon, Frances H, Stacy y?\
United States Magistrate Judge

4839733v1/014161
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CITY OF HOUSTON, TEXAS,

Plaintiff,
V.
TOWERS WATSON & CO.,
Defendant.

HOUSTON DIVISION
Ci - —— o
EXPEDITED CON SIDERATION
REQUESTED

DEF‘ENDAN T°S MOTION TO STAY PRETRIAL DEADLINES AND TRIAL DATE
PENDING RULINGS ON MOTIONS

5159313

Alex G. Romain

Attorney-in-charge

California Bar No. 314694

S.D. Adm. No. 2403760

Alison L. Plessman (Admitted pro Aac vice)
Padraic W. Foran (Admitted pro hac vice)
Jennifer Bunn Hayden (Admitted pro hac vice)
Daniel Vinson (Admitted pro hac vice)

Jenna Williams (Admitted pro hac vice)

HUESTON HENNIGAN LLP
523 West 6th Street, Suite 400
Tos Angeles, CA 90014
Telephone: (213) 788-4340
Facsimile: (888) 775-0898

Counsel for Defendant
WIW Delaware Holdings LLC
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Defendant Towers respectfully moves this Court to stay or suspend all pretrial deadlines,
including the trial date, in this case pending the Court’s resolution of (D) Towers’ Daubert
Motion to Exclude the Expert Testimony of Kim Nicholl (Dkt. No. 102), (ii) Towers® Motion for
Summary Judgment (Dkt. No. 117)—both of which would dispose of this case—and (iii) the
City’s Motion for Leave to Serve a Supplemental Expert Report (Dkt. No. 104). Alternatively,
"Towers requests that all deadlines be extended for whatever time period the Court needs to rule
on these motions.! A brief stay for only the time necessary for the Court to rule on these motions
will enable the parties to avoid incurring significant costs before the Court decides which
portions of the City’s allegations—if any;should proceed to trial. The stay would also allow the
Court to conserve judicial resources, without any prejudice to the City of Houston. In light of the

upcoming pretrial deadlines, Towers respectfully requests expedited consideration of this

motion.

Towers has filed two dispositive motions, currently pending before this court: i a
Daubert motion to exclude the testimony of Kim Nicholl (Dkt. No. 102), which has been fully
briefed; and (ii) a motion for summary judgment (Dkt. No. 117), which Towers filed on
September &, 2017. Towers® motion for summary judgment may not be ripe for the Court’s
consideration until the middle of October 2017. The Court entered the operative scheduling order
in this matter on March 27, 2017 (Dkt. No. 96) in response to thé City’s unopposed motion to

extend expert report and other deadlines. See Agreed Mot. to Modify the Scheduling Order Due

! Towers does not request that the entire case be stayed, but only that all further pretrial deadlines
and the trial date be suspended.
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an Expert’s Serious Illness, Dkt. No. 94 at 3. And under the current schedule, the four key
remaining deadlines are;

o September 15,2017: Deadline for dispositive motions, including Daubers
motions and other expert challenges

° November2,2017: Deadline to file non-dispositive motions

° December 18,2017: Deadline to file joint pre-trial order

o January 16,2018:  Trial
In addition, this Court’s procedures require the parties to exchange exhibits on December 8,
2017, 10 days before the joint pretrial order is due on December 18, 2017. See Procedures
Manual, United States Magistrate Judge Frances H. Stacy, at § 7(c). This will be a monumental
task. The parties (including third-parties) have produced 17,338 documents (totaling 164,123
Ppages) in this case; there are 534 deposition exhibits; and the parties have produced several,
extensive and multi-tabbed Excel spreadsheet files attached to the expertreports submitted by
the City and by Towers. The parties will élso need to agree to several other (earlier) interim
deadlines in order to complete the joint pretrial order by December 18, 2017.

Relatedly, the City has filed a motion for leave to serve a supplemental report of Kim
Nicholl ("Motion for Leave to Supplement”). Dkt. No. 104. Towers has opposed that motion, but
if the Court allows the City to serve a second Nicholl expert report, then Towers would need to
re~depose Nicholl, submit its own expert reports in response to Nicholl’s new éxpert opinions,
and, if appropriate, file a new Daubert motion, See Towers’ Opposition to Motion for Leave to
Supplement (Dkt. No. 114) at 4. It is therefore worth noting that if the Court grants the City’s
motion for leave, then Towers would not have the opportunity to file a Daubert motion regarding
Nicholl’s new expert opinions unless the court revises the current schedule. Towers does not

oppose the supplemental opinions that Nicholl offers based on evidence made available after the

S92
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submission of her original report, and allowing those opinions would have no impact on the

current schedule. Towers does oppose the City’s request to serve untimely and improper

supplemental or rebuttal opinions; those new opinions would, in fact, require arevision of the

schedule in order to preserve Towers’ opportunity to file a Daubert motion, if appropriate.
ARGUMENT

“[T]he power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economic of time and effort for itself, for
counsel, and for litigants.” Landis v. N. Am. Co. ,299U.S. 248,A 254 (1936). In deciding whether
to issue a stay, the Court “must weigh competing interests and maintain an even balance.” Id. at
254-55. Here, the interests weigh in favor of astay of all pretrial deadlines, including the trial
date, pending resolution of Towers’ two dispositive motions and the City’s Motion for Leave to
Supplement its expert report. See, e.g., Taylorv. Wal-Mart Stores, Inc., 2009 WL 826205, at *1
(S.D. Ala. Mar. 30, 2009) (staying case deadlines pending resolution of motion for summary
judgment).

First, without a stay, Towers (and, presumnably, the City) must begin preparing for trial
imminently: drafting pretrial motions and motions in Iimine; preparing the joint pretrial order,
exhibits, and deposition designations; ﬁaeet'mg with potential witnesses around the country to
prepare for trial; and asking witnesses to schedule vacation time (and travel) in preparation for
trial2 But preparing for trial and drafting pretrial motions without the benefit of the Court’s
rulings on the three referenced motions would lead to an unnecessary expenditure of the parties’

and Court’s resources. This is true not only if the Court grants one or both of Towers® dispositive

2 A January 16, 2018 trial date necessitates perhaps unusually advanced preparation, particularly
for witnesses, because of the many holidays (i.e., Thanksgiving, Hanukkah, Christmas, and New
Year’s) between now and the beginning of trial.

-3
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motions—in which case all trial preparation expenses incurred would be unnecessary— but also
under a variety of other sceﬁarios.

For example, the Court’s rulings c;n Towers’ Daubert Motion and the City’s Motién for
Leave to Supplement Nicholl’s Expert Report will necessarily either eliminate or reshape the
nature and scope of Nicholl’s expert opinions, and therefore the City’s theory at trial, about what
Towers allegedly did wrong. (Nicholl is the City’s only expert on damages.) Similarly, Towers
moved for summary judgment as to the sixteen alleged misrepresentations in Paragraph 37 of the
City’s Amended Complaint, among other things. The Court’s ruling on which, if any, of these
alleged misrepresentations the City may present to a jury will significantly impact the parties’
preparation and pretrial motions practice. Towers also moved for summary judgment on the
bases that there was no privity of contract between Towers and the City and that the City did not
actually and justifiably relyupon Towers’ work. Whether or not privity and reliance are issues
for trial will also have a significant impact on trial preparation. A brief stay to allow the Court to
rule on the pending motions before the parties begin trial preparations would allow the parties to
avoid wasting resources and incurring vast, and potentially unnecessary, expenses.

Second, a brief stay would conserve judicial resources by streamlining the parties’
pretrial submissions and ensuring that they aré tailored to the claims and issues that may actually
be presented at trial. For example, a brief stay will ensure that the Court will not be burdened
with adjudicating motions in imine that may have been mooted by the Court’s ruling after they
were filed or with wading through portions of the joint pretrial order that may become irrelevant.

Third, there is no prejudice to the City from a brief stay for only the time necessary for
. the Court to rule on the pending motions. The events at issue in this litigation occurred between

1999 and 2001. The City waited more than a decade to file this lawsuit, and cannot now
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seriously claim a sudden urgency to proceed to trial, particularly because the scope of the City’s
allegations and Nicholl’s expert opinions—and, therefore, Towers’ defenses—will remain
unclear until the Court rules on the three referenced motions.

CONCLUSION

For the reasons set forth above, Towers requests that the Court stay all pretrial deadlines,

including the trial date, pending the Court’s ruling on Towers® Motion for Summary Judgment =

(DKkt. No. 117), Towers® Daubert Motion to Exchide (Dkt. No. 102), and the City’s Motion for
Leave to Supplement the Expert Report of Kim Nicholl (Dkt. No. 104) Alternatively, Towers
requests that the Court continue all pretrial deadlines, including the trial date, for whatever time

period the Court believes it needs to rule on these motions,

Dated: September 12,2017 Respectfully submitted,

By: /s/ Alex G. Romain

Alex G. Romain
Attomey-in-charge

- California Bar No. 314694
S.D. Adm. No. 2403760
Alison L. Plessman (A dmitted pro hac vice)
Padraic W. Foran (Admitted pro hac vice)
Jennifer Bunn Hayden (Admitted pro hac vice)
Daniel Vinson (Admitted pro hac vice)
Jenna Williams (Admitted pro hac vice)

HUESTON HENNIGAN LLP
523 West 6th Street, Suite 400
Los Angeles, CA 90014
‘Telephone: (213) 788-4340
Facsimile: (888) 775-0898

Counsel for Defendant
WIW Delaware Holdings LLC
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CERTIFICATE OF CONFERENCE
I certify that counsel for Defendant WTW Delaware Holdings LLC conferred with the
City’s counsel regarding the Motion to Stay Pretrial Deadlines and Trial Date Pending Rulings

on Motions telephonically (September 8, 2017 (Alex G. Romain with James T. Southwick)).

By: /s/Alex G. Romain

CERTIFICATE OF SERVICE
I certify that atrue and correct copy of the above and fore going document was duly
served electronically on all known counsel of record through the Court’s Electronic Filing

System on the 12th day of September 2017.

By: /s/Alex G. Romain
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